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ROWE P.:

Thﬁlﬁppullaut, {hersinafter called the husband) and
tne reépéndﬁnt@{hﬁre1nafner called the wife) were marriod on
(iit hpral éﬁy 1984. Thuen che husband was aged 206 and zhe wife
aged 3% yeans. slmeost to the day, tha pArl‘uv separated five
ysars laiexv that 1s vo say, on april 24, 1989 and a pecifion
for daissolution of tng marriage which was presentad by ithe wife
on the 7th day of Ceptember 1990 prayed inter alia for main-

tenance pending suit. Rackord J. ordaeved the husband te pay the

sum of four thousand ($4,000.00) pex manth by way of maintenance

I , pending suit jwith offect from September 30, 199C. From this

e ’order this appeal arizes. After huaxinq arguments on both sides
we dismissed |[the appeal and as promised we now reduce our reascns
O writing.
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at the date of the marriage and up to the time of the
hearing bofors Rockora J. the wife was amployed as A Secretary At
Industrial Commercinl Developmants Limiod. 1t was commen ground

that in Ociober 1990 the wife hed a aev income from her salary of

$57,0600.00

husband had a net salary cf $158,781.00 plus

the use of s fully mainvained noror coar. The wifs owned a 1569

Suzuki motor car; Jjowellery valuad atc 3150y060-00;- 150§§g§Q@%vq&ing
sharas snd 10U srdinary B sharss in 2 private company called TRaAH
Limitted and join: or sole ownsiship in five german-shephoerd doygs.
Her monthly expensss since the broak-up of the marviags amountod to
$10,442,00 which sum this Court fournd w0 be of a voery consarvative
nature. The husband's porscemal 2ffects were valued at $20,u00.00
and he held 500 Comant Company sharas.

4 subnission at trial ihat the wife should either szll
or soimshow turn hexr jowellery into incone-bearing ass:zus was nou
repeaced before ug, nor was any point mads concerning hor Rennsl
of dogs. The gravamsn cf the husband's écnaenaion on the gquasition
of the wife's means wasg that the Court ought to have permitted an
erguiiy intc the value of tee shores in TRl Limited bufore

embarking upon the tr

wal of the goneral issue of maintenancs pending
suit and fucrvber tihe judge misdirectod himself in holding that the

wife's intersst 1i TRAH Limiied was irrelovant as no dividends hed

[
]

been declared by vha company.

The nusband alleged in hae aifidavit of means that he
believed thay his wife was beneficial owner of 150~4 shares in TRAH
Limited oui of & total of 5060 non-voitlng sharcs, “"there being &
further 100 ordinary B shares”, thau the colpany owiaed a 3 bedroom
2 bathroom hous: at 1% Tennis Way, worih about $1.2 million which
was raented for not less thaen $6,000.00 pur month; thatw the cowmpany
ewned a 3 bedroom apartmornt at Worthington Towers worth about
58080,000.00, which was also rented; and that he believed than the
company owned at lzast a 50% intercest in the concession for two gas
statieons, ong in Bog Walk and the other in Linstead. To these

allegations the wife replioed saying:
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"L currently derive ne incom: from sharss
in company TRaAH Limited refarred to in
Paragraphs 9 and 10 of the spondent.’ s
affidevit, and have noh done s¢ sincsg 1
The sald company GOes NG OWwn promisces
16 Tennis wWay. B promises arse owned by
Norma Haxt, my moiher., Hor aro the pre-
mises situate at Worthinguon Towars NGW
ownad by TRAH Limilted. 1 kave no detailsd
kpowladge of whie business or asseus of che
saxrd company and cannet soy whether v

ales or has an iplLerest in the sarvice
Lions menvioned in Pavagraph 10 of the
Respendents Affidavat v
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Rockord J. refused an application by the husband's counssl
for an adjournmcnt and for an crdor that fhe wife produce balance
siwers for TRAH Limsited for Lo yoaus 19a?~199u. The latoest avail-
able balance shoeet for that company was for the year 1%986. The
learned trial judge must have been influcsncoed by the submission of
counsel for thu wife to the effoct that the company, TRAE Limited

was a separate legel opeviny from the wife and 1ts income and assets

ware separate from those of rhe wifo. Conseguenutly, so tha sub-

By
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mission ran, only dividends declarad by thie company in favour of

the wifs could forr paxt cf hexy income. He argued fawther that the
wife's disclosure of her shareholding in TRoH Limived was sufficient
in the cirrcumstances.

Lt is true that the wifo had no contrel over TRaH Limited
and could no:r determine the Lime ait which the audited accounis would
become availabls buu the value of hér intorest in Lhe company was &
relevant macter for disclesura.

Mr. Small submitted that the joint incoms of the husband and ]
wife is vhe basis for assessing the award for maintenanca pending
suit, and thorefors the cases which aac1aﬁ‘ﬁhat z2ll of the¢ husband's
property must b disclosed are eqgually applicable to a wife who holds

property in her own name. in Crampeon v. Crampton and Armstrong {1862

32 M.%. Prcbate, Marrimonial and Admiraliy Reporis, 142, the Court held
that the value of shares held by the husband in a joilnt-stock coupany
ought to be discloscd in vthe husband's answar te an application for

‘alimony pending suit, although no dividend was payable on those shares
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and in Harrls v. Harris 162 E.R. 610, thwe Consistory Court of

73

London held vhat whe ostinetced value of all mavketable securitics
must be included in the calculation of the husband's income for
puirposes of assessing the alloimant of alimony pendzpte lite

in a casy where the shaves are hold in a public coupany
guotad on the stock-nmavket, once the numbor 0f sharos held by
husband or wilw is known, thoice value can b casily ascertainaed.
it is othouwige when the shares a:e held in a privace compsny, and
not traded copenly and as the cascs show, balance shasts might not
even t¢ll che enptire swevy. The industry of Mio. Donnis was re-
wardaG wich his lecation of the case H. v, H. [1981] L5 Gaz R. 786
reported in the Dignst of annotansd Brivish Coumonwaalth and

ey o

Buropcan Casss 27(2) 1988, Au para, 10579 <he repert states:

"Wifo's 2sscts - Value of shazes in
PrivVaLe company - vaclusu#h of

company documents -

On & wife's applicaricn for appli-
carvion for financial provision

afier divercs, her husband main-
rainzd that she pQQS‘SSCd consgider-
able esseis, including shares in a
private company, the valuw of which
could not b ascartainﬁd from in-
formevion provided by the wife.

Leavo was gronited Lo issug & sub-
pocna duces tacum agalnst oo

company for the pxoduc& .on hf material
accumenis relacving Lo rvents rocoived
by the company. The gompany chaix—
man, although conceding than tiwe
watorral was reloevant, ”Qplafh for

the gubpeena to be sot aside on the
ground that it was cppressive. Held,
what was belnyg scouglit was informatioun
abocul. the presant value oL an asset

of the wife, not abeatl soiind Asse
which might come ©we the wifs in tne
future. The balance shents alone
WRre not aufficiwn* o ascertaein the
truc value and the producticon of the
material would avoid cosuly croess-
@xaminaiion. it was not oppressive
and the application weuld be nefused.”

BN

are -



We think that ws ought not te znterfere with the exercise
of discretioen by Reckord J. not to adjourn the application inde-
finitely. On an application for maintenance pending suic, the
Court must act with deliberate speesd so that a wife who is entitled
L0 maintenance might 5ot be overly embarvassed financially. Were he,

in this case, to nave adjeourned the applicaticn sine die, there

weuld still be nothing to encourags the directors of the company to
produce balance sheets in a timely wmanner. The course adopted by

the husband in H. v. h. (supra) was efiecrtive as it reached cut te
the company direculy and did not depend upon the intervenilon of
audiwors. On balance and in the light of the uncentradicied affi-
davit evidence of the wife danying the rwal estave ownership by the
TR&H Company, the exercise of discravion by the tribunal of fact
ought not te be disturbed.

Section Z0{(1l) of the Matrimounial Causes lhict enables a Court
upon any petiticn for the dissolution of & marriage to make interim
such orders for payment of monay by a husband to a wife as the Court
may think reasonable., Mr. Small subnitfad that the vsual method of
assessing the sum to be paid te the wife az alimony pending suit 18
correctly stated atl pava. 745 of Vol. 12 of the 3rc Bd. of Halsbury's
Laws of England; that is 1o say "it is usual t¢ allow to the wife
such an amount as will make hexr total income one-fifch of the joint
incomes.” Mr. Small readily admivied that this was no havd and fast
rule. In the Fiftesnth Editior of Rayden and Jackson's, Law and
Pracuiice in Divorce and Family Matters, Vol. 1 at page §29 the
learned authors say:

“It was the practice for a long time

to allow an amcount which would aring
the income of the wife up to approy1~
mately one-fifth cf the joint incomes.
There is now no hard and fast rule,

and each case stands on iits own merits.
There is wo fixed rule and no certain
proportion., The allowancs is entirely
in c¢he discrotion of the court and, if
the husband's iacome is very large, the
proporcion, if the court thinks for

some: particular reason that the appro-
priate approach in any given case is to
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"have regard to a proportion, may be
smaller, whilst it may be even more
nccessary Lo igneore all gussticns of
proportion when the means aie very

simall. The averriding considera-—

tion is the ~¢tunl necds ¢of the "
paritlas pending Suiv; ...°

Loxrd HMerriman P. camphatically denied the existence of any

v

fixed rule. In Vard v, wWard (19485 P. ©2, he said:

“It is said thav the order 1' wholly
unveasonable. It 1s admitied thaw
Qvaery Case nust bo d@Ci&gu on its
own meribts. Revuertheless, net for
the first nor, L feer, for tho last
time the well known authority of
Cobb v. Cobb [19G0] P. 294 has been
cited o us, in spite of the fact
that as long ago eas 19346
Lord Marrivale in Jones v. Jonos
(1930] 142 L.7. 1¢7, 168, said that
"¢the conventional standayd in the
Divoxcs Ceurt derived from the old
jurisdiction of the scclesiastical
courts, by which a wife is not
likely to get nore than one-thixd
of the joint incoms, is very diffi-
cult to apply ¢ a man &irning anr
and a woman abla Lo ¢arn mopsy I
do not know how many tines I have
ventured twoe say the same thing in
even stronger terms. Wavercheless
1 am told thar, possibly buzcause no-
body has thought it worth while to
ceport utterances te that effect,
Cobb v. Cobb, {(supral), is still set

up as the standard by which justices

must act. I hope that sone day naxgi-
books will take note of tho fact that
it has been repeatedly luid down
since 1930 that i1t 1s gu.te absuxd

to apply automatically - and cspe-

cially to working-class peoples - a
standard which applied in the Jdays

when income tax was ls. 1in the pound,
rent-rolls ware A10,000 a year and

pir-money was éz,%u& or ;3,000 a year;

and that what justices have to discover
1s what is a reasonable award in the

circumstances of the particulaxr case.”

Wallington J. sirongly ﬂﬁpr@catéd the suggestion that there
should be any fixed standard and agreed with Lord Merriman P. that
at the end of the hesaring the question for the Court of Appeal is:
Was there anything so0 unveascnable or indiscreet in the award of
maintenance as to entitle the review Court to interfere with the

Order made in tho Court below?




Nouwithstanding the very strong language usced in Ward v.
Ward (supra) Lo discourage judges from applying a hard and fast
rule in arriving at the guantum of alimeny pending suit, in Slater
v., Slater {1582)] Times 26th March 1,62, Arneld P. said the one-
third guideline was unhelpful in cases involving very large sums !
but in cases in-boiween 1t was still usoful. May L.J. in that same

case said:

... although one could not approach
the case in a strictly arithmetical
way, it would cleaxrly be of
assistancc te the parties’ advisers
te have as precise a line of approach
as was possible.”

The Court of Appeal considered Slater v, Slater (supra), in

Potter v. Pottar {1982) 3 All E.R. 321 and concluded tha:z the cne-
third rule did not apply to a re-distribution of asscts botween the
spous<s but remained a useful guide in cases dealing with periodical k

payments. bDunn L.J. asfter raferring wo the dicta in Slater v, Slate

{supra) said at p., 324:

" Slater v. Slater was conccrnad with
peiiodical payments,; and it was in
ithat centext that this court mads
ithe obsoervations which it did in
i2lation o the one-third guideline.
in straightforward cases of appli-
cations for paericdical paymonts wherd
the incomens of the pabties are readily
ascervainable, tho ongo-third guideline
is indesd & usceful rule of thumb, and
one that has been adopted by the pro-
fession for many ycars as a readily
ascartainable approach to the kind of
income liability under which a husband

And as Ormred L.J. pointad out the one-third rule for
permanent maintenance was hiclpful te prac:iitioners to have a clear
understanding of what principles were likely to be applied so that
they could fael confident as to how to advise thexlr clients and for
the parties to know that the issues would not be determined by

caprice or judicial idiosyncrasy.
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It secms to us that a judge who 15 called upon to
determine the guantum of money which a husband should pay to his
wife as maintenance pending suit mustc have reqgard to thz husbarnd's
ability to pay and the reasonable xaquii@manns of the wife. The
recute to the determination of a reasonable award is not charted
by any fized rule of law o préctica alﬁhough as a guide the judge
would lcok to s«< what rzsult the application of a one-fifth of
the joint incomes rule would produca. In ordar %o be faithful to
the startutory duty te take inuvo account the wifoe's means, the
ability of the husband to pay and all the circumstances of the
case, it would bz impreoper for the judg% to fashion a gtraight-jacket
for himself and to raely wholly upon a fixed perxcentage.

Cur attontion was drawn to the declsion in Aviweod v.

Avtwood (119681 3 All BE.R. 305 and to the ten gencral censiderations

suggested by Sir Jocaelyn simeon P. in fixing maintenance. The
President recegnized that upon the break-up of a single family unit,
the standard of living of betbh wife and: husband might be lowcred but

cautioned that the wife sheuld not be placed at a significantly

higher level then tac husband, ncr should the wife be relegated to

a significantly lowar standard than the husband. Included in the
general considerations is that account should be taken of the ines-
capable expenses of 2ach party.

in the instant casce Reckord J. was addressad by couhsel
upon the desivability of applying either the one-fifth or the ona-
third rule to the joint incomes of the husband and wife and then
e1cher to make nc award or & nominal award. BRe clearly rejected
these methods of procedurs and reliced instead upon the discretion
given to him by saction 20(1l) of the Ma.rimonial Causes hct o fix
a sum having regard te the wifo's means: and the husband's ability

to pay.
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Mr. Small submitted that although the trial judge warnzd
himself correctly as to somz of the matiters toe be taken into
account in making his order, he did not heed his own warning in
that he did not place a value upon (a) the wife's jewellery valued
at $150,0006.00; (b) the wife's car; (c¢) the wife's shares in TRAH
Limized; (d) cho wife's employment in the same job which she held
prior to the marriage.

In the circumstances of this case these were not assaebs
which enhanced tho wife's standard of living over and abova that
of hzr husband. Ho had the use of a fuliy maintained motor car both
for official and private purposes while the wife had o maintain har
own car. DMr. Small who had nov appeared in the Ceurt below did not
seck to contand that it was unreasonable of the wife not to sell her
jewellery and turn the money into income-begaring assevs. There was
no dispute as tc tha wife's salary, all of which was brought into
account and there was no dispute that she had not received any racome
from her TRAH shares sinca 1982,

The husband had voluntarily surrenderad the lease of the
matrimonial heme for which up to then hae paid the rent and the wife
was forced to seek renced accommodation.

The husband's net incoms oficr payment. of income tax was
$158,781.02 while thav of the wife was $66,7%0.00. The husband's
expenses were quantified at $63,000.00 per annum while that of the
wife amounted to $10,44<.00 per month, in¢luding a paymeni ot
$4,500.00 per month for remt. On these figures the husband had
surplus income of $95,781.00 p.a. while the wife had a shorifall of
$58,554.00 p.a. if this situation was aliowed to continuge the
husband’s standard of living would be significantly improved while
that of the wife would be lowered beyond subsistence level,

There was one disputed item of ekpﬁnse as claimed by the
husband. He alleged that he made a monthly payment of $2,080.00 to
his aged mother. On the evidence it was unclear what were the means

of the husband's mother, and the trial juage found that the mother



did not appear to be in need as she was then making plans to
purchasa a molor car. The lzarned judge was not impressed with
the husband's credibility and freom the size of the award, it can
be inferred that he doubted whether the husband was in fact
making the monthly payments tc his mothar.

The learned trial judge considered that the respondant's
behaviour was of some imporiance and adverted to two events in
the marriage, viz. that the busband surrendered the tendfcy of
the matrimonial home without the wife's knowledge theréby forcing
her to seek rented premises at 54,500,080 per month and that sinte
the sepacration he had made no paymeni whatsosver to the wife
although he alleged that he was meking a monthly payment to his
mother.

i1 was a relevant circumsiance that the wife had had to
secure rented accommodation at short notice and conscguently would
have had limited scope for choice. 1t was also a relevant circum-
stance that th¢ husband had at his disposal $24,0005.00 per annum
which be elected to give to his mother wheiher or not she had a nead
for this sum and it was a relevant matter for the Court's considera-
tionb that the husband had made no paymdnt whatever tc the wife
since their separaticn. However, becauée the trial judge gave
prominence to ithe heading of a paragraph: "Respondent's behavicur”,
that enabled Mr. Small to argue that in his award the judge pena-
lized the husband for what the judge regarded as wrong-doing on the
husband’s part.

The decided cases show that where the statute empowers a
Court to take intoe account the conduct of the pariies when fixing
the amount of meintenance, “"conduct' thare does not mean conduct
which has contributed to the breakdcown of the marriage, Conduct
can be taken into consideration as a factor which may modify the

otherwise predictable result, e.g., financial recklessness in the

husband or some wholly unaccepted social behaviour by the wife

which suggests that in justice some modification of the order
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should be made - Wachtel v. Wachtel et al {1973} 1 All E.R. 113.

in the instant case no provision is specifically made in

section 20(1) of the Matrimonial Catses Act for the conduct of

the parties to be taken into account but the phrase "all the
circumstances of the case" is wide encugh to encompass the examples
of conduct taken frem Wachtel's case.

Reckord J. properly considered. that the wife's rental of
$4,500.00 per month was not exorbitant in the circumstances and
that the payment tc the husbénd’s mother was not justified on the
evidence.

Although the marriaga had lasted only five years, the
wife had adjusted her life style gquite considerably in her new
situation. Her rent was being paid by her husband, he assisted’
ber in the payments on her car and they shared the household
expenses. At the break-up of the marriage it would be unrcasonable
to suggest that she was only entitled to'a nominal award as was

the case in Graves v. Graves [1973; vel. 117 Sol. Journal p. 679.

There Ormrod J. said that where a marriage was of short duration
and the parties were young, a nominal order was the apprepriate
order unless there were children or the wife was handicapped in
some way which prevented her from working. That marriage had
lasted less than one year and there were no children. In the
instant case there were no children but the marriage had subsisted
for five years, a period which cannot be compared LG a one y&ar
narriage.

The prevailing view of how a Court of Appeal will act when
asked to review an award of maintenance is as set out by ESimon P.

in Attwood's case (supra). He said:
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"An appellate court will not inter-
fere with an award of maintenance
unless, to use the words used in
Ward v. Ward (supra), 'it is un-
reasonable or indiscreet'; that
i1s to say that the justices are
shown to have gone wrong in prin-
ciple or their final award is»
otherwise glearly wrong,"”

This wife will have to adjust her expenses downwards while
the husband will have in hand over $47,000.00 per annum after he has
paid his own inescapable expenses and alﬂﬁony pending suit. We held
that the award was reasonable in all the circumstances. and dismissed

the appeal with costs to the wife/respondent to be agreed or taxcd.

FORTE J.A.:

I have had the opportunity of reading in draft, the judgment
of Rowe P., and agree with the reasons therein. Consequently I have

nothing to add.

GORDON J.A.:

I agree.



