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Chriztopher samuda, che artorngay-at-isw for the appelliantc

Valentine, “he writ was filed on 31istc Hay, 1589, three ysars

appeilant Valentine entersd a conditional appearsnce to ses

The naygr Thait thers was

83 Invitation Lo commence trations Detwesn Clinton Hart

this initiative. Thus further efrforcs wore made in March and
April and there was s411l no ~eésponse. Tazn in late April ithave

W8S & responsz bul the negotiations broke down by the 4th June,

Despite the {:1ling of a Gefence, unse respondent took oo

SLeDS te prosecuie the acticon. sieanwhlile there were changss in

<

Spohcsnt that they should inas : Procesdings againsth
Lhe owner, drivaer and conductor of the motor vehicle which they
contended caused tho accident, This aspect of the mattor was
already pleaded in the fesponaent’'s defence. Zince that defenco
was filed, i1+t must have been clear to Yrevor FKobinscn, the

attorney-at-law for the respondent, that chere was then no
prospect of a szttiement in view of the avidence the respondent
Proposed to marshall at the trizl. The nattexr cught then to
fave proceeded within the time rrame ©f the provisions of the
Civil Procedure Cods, The respendent should have replied, if

nucessary, and then taken Steps <o have a SWmOons for diredticons

heard., See sacvions 229 and 272 of the 2ivil Proceaure Code,
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g prejudiced because

ant devaluation of

ne ralivant see Department oi Transport v. Chris Smaller (Trans-

Poxrt) Led, {1569 1 111 E.R. 897. B&Again the appslianc states

®

¥ x5 now unabls o find the witnesses who would testify as
e his version of the accident., This iz of impertance pdecause

as adunbrated in his

file was mislaid since April 1991 and was nol found untcil

made up & cupiicave from the court files or sought his assizit-

ance, Furoher, an atiorney-at-law is nch permitted to soek

eticn pecause the vicuim of the accident was
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ao the authoritiss ordain
L0 these circumscancase?y

stences oL thies cass. Firstly, the incwedinate delay was caused

piaintiff may not have & remedy &against his soliciitor. As for



incrdinate dzlay. the courts have tanen a sStern artivude howards

inexcusable delay espcecially in running down actions which depead

largely on the perscnal reccllecitzon of witnesses., Even tne best
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O meEnories falter afitser & 1av vears and 8¢ Lt may be
¥ ¥

ampessicle o obtarn a falr trial. Since the limitation period

Thne fundamencal documsents in common Lavw

T S T - . ; [
CHLE 10S1ISCencs On Prompinsess in hearing lssues,

I

DE AT,
oy dziay

A - o s e - - - - YRS = P, v ;
+Ae sams sentiments are sxpressed in Secoion 24G(2) of our Consti-

the principle

appaeals
due o
fosclici-
have a
ECLOTG
. smissaed,

& could not be & falr trial on vhe issue of dama

W
W

it muswt be porme 1n mind, however, that the limitacion period
for personal injurle:z action in England iz three VEarS.

duch emphasis was laid on the fact chat the victim was
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Lroviae Lor the next friend
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WencRo £5%, In demonstia

v @8 & special factor
at page <Lzl

rson xn this counury who is
and suffering from no disabiluty
led ©o come Lo the court ar :
ce with che rules of the ¢

onguc itigation in an athamph to
88, O Aassert anohazr

f what he has suffared
has indicate&y Dr. Bl
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igl tn
i tait) st in Vv did not
aag ¥ h Doosn, insane,
o oiher naﬂur L¥ he nad texen that
Vil Lhen proceedings could nave Doon
bio i ro 3£ which would have

enalled representatio

Tiis ciaim Lo have pes T

seEnled oo behalf of ihe injuxﬁd man. If
he was not under such a dasability as can
D2 dealt With under the provisions of that
i ok i L be held yosponsible
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The same principle appiies to an infant, v is imporcant to

it

relverate that once a matter is before the court, thner the cour
controls the pace of litigation and rulces are designed to snsure

prompuness. Tais was recognised and acted on 1n Kerr v.National

{ad

Carriers (13974; 1 Lloyds Law Report 355 at page 367 zo 358 where
BEdmund Davies LJ puts i¢ thus:
"Accordingly, there is a supexvisin

:gned in the Cours
sucn as the present.®

Turning Lo the issue as to whethser there was a juscifiable

excuse, Allen v. Hcalpine {supra) again 5siows the way. altncugh

wnere was delay in Bosiic v. Bermondsay & SouthWark Group Hospital

Heanagement Committee (1555) L A3l E.K. 543 the second case i1 tvhe

group heaxd vogathor with Allen (suprai, the plainviff'e sclicitor

and the solicitor’'s clerk were in prison for criminal offences,

of the avidence
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The plaintifif wes not aware of thai and the

in the case was such tha:t the court feound that the defendant would
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not be prejudiced ky delay. Sc the achiocn was
want of prosecution. No such exceptional circumstance exXists in
this case. So thers is no acceptable excuse

The appallant’s attorney-ac-law suddenly found the case
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f1ie after six yesars and sSwmons Lo Cismiss

i

G want of prosecu-

n this case was

}J .

caused by the victinm's attorney-at~law, Trover Robinson, it L8

pertinent ©o exXamin? his responsipiliLty %o

iight of the authorities. The following pa
of Loxd Diplock in Birketc v. James {(1577;
page 809 is instructive:s
"Where ah actiocon i dismissadg fo
prosecution the fault must lie
cine pleintiffi or with nis sclic
both. Which of them is to blam
inowdinate and inexcusabls dsls
P .
L)

affece the @rejuuice caused

ey
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the victim in the

ssage in the speech
Z ALl B.R. 801 ax

T want of

2ither witn

iLtors or

& for tne

¥ does not
the defen-—
the

were & matter which he ju1»~ ougnt to
take inte account in aeciding whether to
Gisilss the action, che courv on an inter-
locutory applicacion in an action between
different parties would nava to embark on
wnait in effect would be the wrxial of an
agtion by the plaint:iff against his actual
oy fermer solicitor for profa:sz nal

negl ¢ ha cl 1 Le 3

- ~ t : : H

coensensus of judickt in the
Couxt of Appeal tna* tie guzscion of what
remedy, if any, the plaintiif will have
against his soliciiors if his action is
dismisaed is an irvelevant consideration:
Paxton v Allscp (1971} 3 ALL E.R. 37¢;
(1971} ¥ W.L.R., L31y."

LL must not e taought that the courts axe

unconcernec with thsa

outcome of its decigion on the victim. FHere is how Salmon Lo

On this point I cannou usefully aad any-
thing forther to what hes fzilen from
my loxds or to what I have said about it
in FiiBpatrick®s case {(15687) 2 all E.R.
659, Plaintiffs are sometimas completely
unscphisticacced, They 2 wich resigna-
tion Enﬁ passe with nothing
'“pen LI . titiibute all
this Lo what th ey hdv» heard called "the
law'’s delays®, They nave no idea that
21

soligitoer that their cas
triaed oy gettled long a
sSuch Cases are 4aismisss
progacuticen; the court should.
view, take steps to ensurs tnatb
plaintiff is perscnally informes
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decision and briefly of was reasons for

which it was made.?
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Acceoraingly, the Registrar ought o take steps to inform the
victim and his next friend of this decizion and reasons for
which it was made

Conclusion

)]

<0 the light of the foregoing, I would allow the appeal,
Set aside the order below snd order the respondent's attorney-at-
law, Trevor Robinson to pay the taxed. or agreed costs both here

and below,

PATTERSOH, J.4. {AG.):

L agree that this appeal should be zllowed and thatr the
action be dismissed for want of Prosacution. The evidence
which the Mastzr had to consider clear 1y established, in my

&

view, that the respondent was guxdty of inordinate and inexcu-

>
I

sable delay i prosscouting tne accion. Phe cause of action
arogse out of injuries suffered by the infant plaintiff on the

13th darch, 19558. “he wric of JUmmMons,, acceompanied by thne

1;!

statement of claiwm, was filed on tne 31

p-.:

5T May, 1%89%, and the
defence on the 13%+h June, 1%%0. Thersaficr, the marter went

ent oy

S:

0 sleep., The limitvation period ~n March 1952, and
on the 2ind apeil, 1992, the appellant £iled his summons to
Cismiss the acticon for want of prosecution., Tne excuse prof-
fe;ed by the respondent couléd raraly e said to be sufficienc.

Hi torney-ait~law had mislaid the file 1891 andéd
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it was not discovered until the 21st ay, 199Z. Bur nothing
had been done by him since the defence was filed, and it
wduld appear thnat bis file was discovered as a direct result
of the service of the appellanz's summons on him,

The appeliant did not only prove that vhere was inerdi~
ate and inexcusable deliay cn the paxt of the respondent’
atterney-at~law,; but alsoc that the delay resulted in severe
prejudice to him, and had giver rise “o “he possibility that
& fair trial was no longer Possible. That evidence was uncon-

+

troverted, and in my view, it savisfied the principles laid
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down in allen v. McAlpine (1568) 1 All E.R, 543 for the exercise

of the court's discretion.
1 am satisfied that the Haster erred in principle. If
full weight had been given te the evidsnce, then the only reason-

able exercise of ¢he HMaster's giscrerion would be to dismiss

the action for want of prosecuticn. In the circumscances of

L

this case, it iz open to this courti te reverse the decisgicn of
the Master and %o substituce its discrerien for that of the
Haster, and order that the acticn be dismissed for want of

prosecution,

FORTE J A
The appeal is allowed and the order below set aside.

Atrterney-at-Law, Mr. Trevor Robinson to pay the costsboth here

and below. Costs to be taxed if not agreed.




