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IN THi CUURT OF APPEAL

SUPReME CUURT CRIMINAL NG. 36/71

BEFURE: The Hon. Mr, Justice Fox - Presiding
The Hon. Mr. Justice amith -
The Hon., Mr. Justice Grahom=Perkins
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ANDREL VAbbELL  ve REGINA

R. Bough for the Appellant.
5, Panton for the Crown.

13th Jonunry, 1972.

FOX,JeA.

The spplicant wus conviected in the Home Circuit Court
on the 22nd of March, 1971 for murcer. Un thu evidence of the Crown,
the applicent had‘enturud premises occupiled by the deceased and had
inflicted several blows with a knife without any provocation upon his
defenceluss victim. The motive for this crime being jegolousy arising
from the circumstonce that the lody friend of the gpplicant and the
mother of his child hed transferrwd here affections and her fovours

from the applicont to the deceosed.

The applicant made an unsworn stotement in his defence.
In this stotement, he alleged thot os he entered the premises occupled
by thwe deceased, he was set upon by the deceosed ond the deceased's
brother. His resistunce wos subdued by them cnd whilst he was being
held by the decessed, the deceosed's brother hod fetched o machete at
the invitation of thi duceosed and haod used thot mechete to deliver
blows which hBu intendeu should hove struck the applicant. The oppli-
cent saild that he wes able to cvoild these blows and that thuy fell

upon the deceosed whom he had pluced in the position of o shield.
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The aopplicant wished the Jury tu understonu thot this aceidentol
injury to the decessed hid resultued becouse of the ingident hoving
happened in a derkensd kitchen, A witness gove evidence on behalf
of the gpplicaont which substuntiated the applicant's statement thoet
he haod been attucked by the deceosed cnd his brother,

In the course of his summing up, the learned tricl judge
specificelly withdrew from the Jury's consideretion the issues of self
tefence ond provocationa The cumplaint on appuecl is s to this course.
Mr. Baugh submitted thot it wes open tu the Jury to consider thot the
blows struck by the cpplicont were for the purposc of self defence or
08 € rusult of provocaotion thereby rendering possible & verdict of
camplete wequittsl or guilty of manslaoughter, He relied upon o number
af coses of which i1t is necessary to mention only two, namely,

R. v. Porritt (1961) 45 Cr.App.R.,248 cnu Bullord ve R.(1957) R.C.635.
Thesu coses moke 1t clesr thet an ccoused is wntitled to have put to
the jury every defence which foirly orises from the evidence vither
tirwctly or indirectly. This is s0 gven where the particulor defence
is not specificclly relied upon ot the triol. Those coses make it
cluar slso thot the defence must be put even if it i1s not consistent
with the defunce being relied upun, ond even if the evidence in support

therenf sceems tenucus,

Mr., Panton's contention on behalf of the crown was that
un the eviuence, the ilssues of self defence ond provocotion did not
fairly crise. We disogric. In our visw, Mr. Boaugh's submissions are
correct ond should be upheld. This court is of the vicw thot in the

circumstoncus disclosed by the wvidencwe, thuse issucs of sclf defunce

onu provocation should beve buwn left to the jury. Thers is no guestion

of opplying the prouviso. The issuvp of self dofunce wes specificolly
roised up curing the prescentotion of the crown's case by suggostions
in crosse—exuminption to the witnesses. It wes ¢lso provided with a
foundation by thy wvidence cdduced by thi defence. As wos said by

Edmone Davies, Jd. in R. v. Badjan (1965) 50 aond Cr.App.R.14l, ct lab -
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"where o cardinel line of defence is placed before the
dJury wnd that finds no refloctiun at any stoge in the
summing up, it is in general impossible, in the view
of this court, to saoy thot the proviso con properly
be applicd so us to soy thot the cunviction is swcurc

in those circumstonces.™

In our vicw, those abservections apply in the circumstunces of this
COSida In reletion to the issuc of provocction, the stotument of

Earl Jdowitt in Bullard (ibid =t 644) is opposit.

"Every men on tricl for murder hos the right o have the
issue of monsleoughtur left to the Jury es if thuere is

any evidence upon which such o verdict can be given,

To deprive him of this right must of necessity constitute
a grove miscarrisge of justice gno it is idle to speculote
whot verdict the Jury would have rewched."
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The vcpplication is thorefure granted. It is treoted us
an oppecle  The cppeaol is ollowed. The cunviction 1s guashed ond the
sentunce set oside. A now tricl is urdsrod to toke ploce ot thu
curragnt session of the Home Circudlt Court. The appellant is to remain

in custody punding his retricl,.
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