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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA 

IN COMMON LAW 

SUIT NO. C.L. V013 OF 1984 

BETWEEN LINNETTT. VASSELL 
CYRIL VASSELL 

Fll<S1 PLl\INllH 
SECOND PLAINTIFF 

•' 
AND THE ATTORNEY GENERAL VE FENlJl\NT 

M!t. Ric.hMd Sma.Le. and M!r.. A. Ra.;t;tAay inJ.itltu.c..:te.d by Ra:t.:tJtay , Pa,Ue.JW on and 
Ra,t;tJtay 6oJr. Plain-ti66o. 

M!r.. Le.nnox Campbe.Lt, M!r.. Evan On,Loo and MJi. l\u.d.te.y Foo.le.Jr. 6oJi Ve.6e.ndllJ1.t6. 

HEARD: 25TH, 26TH, 27TH, 28TH, OCTOBER, 1993, 2ND, 3RV, NOVEMBER, 1993, 
13Tll, _14Tll, 15Tfl DECEMBER, 79 93 /\ND /9111 J/\NUAI<.Y, 7996. 

JAMES GRANVILLE J. 

In ;t~ ac..:tio n ;the. P lain-ti6 60 Me. dwU.ng damag e..6 6 Oll. ;t.JieJ.i pa,M to 

p!iope.Jr..ty. The. 6iM;t PlCU:.n-ti66 aL6o c.laimo ;to Jiec.ove.Ji da111c!9<'6 {iu!t {i ccf or 

impwonme.nt and malic.ioM p!r.oJ.ie.c.u.tion. O!r.iginilly ;the.Jr.e. We.Jr.e. ;th/r.e.e. Ve.fie.ndanu 

bu.t a Notic.e 06 Vi-6c.on;tinu.anc.e. WM 6ile.d ,lti !t.eJ.ipe.c..t 06 t he. Se.c.0~1d a 11d T/1,C.Jtd 

~ 1 Ve.6e.ndantJ.i oo that the. oole Ve.6e.ndant i-6 now the Atio1t.ne.y ·Ge.ne.1t.aL 

At :the. do.-6e. 06 ;the. PlCU:.riU66 'o c.Me. the. Ve6e,1tce. 1u!.fJ11eoc!l 1.t e.d bu 

M!r.. Evan OM-66 in6oJr.me.d the. Cou.Jr.t that ;the. Ve.6e.nce. conc.e.de.d on Die. qu.eJ.ition o 6 

liability. J u.dgme.nt WM ac.c.oJidingly e.nte.Jr.e.d in ,tf u~ Plai11,t.i.6 60 ' 6ltvuuJt.. I lte. 

po.Jt;tie..6 We.he. u.nable. to MJi.ive. at a mu.tu.illy ac.ce.ptable. {iigu.Jr.e. -ln !r.eJ.ipe.d: o{i 

damage..6 and 60 i;t Jr.e.mCU:.nJ.i 001t damage..6 ;to be. MJ.ie.ooe.d by :Uie. Cuu1i.t. 
I 

The. back.gJr..ou.nd ;to t~ ac..:tion i-6 ;that in De.c.e.mbe.Jr..," 1983 ;t/i eJie. WM a 

bank. Jr.a bbe.Jr.y in St. MMy land one. McDonald WM aJr.JieJ.i:te.d in c.o niie.c..t...i.u n w.dft ;t/ie. 

Jr..obbe.Jr.y. A cM a.Le.e.ge.dly Me.d by McDonald in the. Jr..obbe.Jr.y WM owne.d by the. 

FiM;t Plain-ti66 ( he.Jr.e.a6te.Jr. Jr..e.6e.Me.d ;to M MM. VMoe.U). MclJunai'..d WM a 
--~ 

J.iu.ppo'1.te.Jr. oJr.. me.mbe.Jr. 06 the. WoJr..12.e.JW' PaJr..ty 06 Jama..tca, MM. VaJ.ioe.U . wao a,f,oo a 

me.mbe.Jr. o 6 that paJr..ty. The. paJr..ty had a 6 lfJ.ite.m whe.Ae.by v e.luc.le.--6 be.lo n9..i.ng ,to 

me.mbe.JW we.Jr.e. made. available 60'1. pa.Jr..ty woJr../<.. Ac.coJr..ding to MM. VaoM.fl .Lt Wll..6 

in tho--6 e. WC:u.m6.tanc.e..6 ;tha;t J.i he. made. he.Jr. CM available., J.i he. WM .to.tally u.nawMe. 

;that Mc.Donald WM .lnvolv e.d in any Ou111.lna.t ac:ti_v,l.ttj OIL :tf 1a ( f 1 C! !1 c (Vr Wn -6 f if~ C' CU 

to be. U..6 e.d in --6 u.ch ac..:ti v dy. 

On 1 6£.h Vee.em be.Jr., 7 9 8 3 while. ;., he. WM a..t he/l. p.C.ac.c o 6 wo1cl~ ~ ft e. pu C,( c.e. 

we.rit theJte. and qu.e,o;t,i_orie.d MM. VM.6 e.Lt abou.,t the. cM and .6 he. ;tof.d ;the.111 o 6 -the. 
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· c.um.6.tan.c.e.-6 in. whic.h .6 he. had ioan.e.d -the. c.ati. .:to Mc.Vo n.ald. MM . Vcc6M£.l .6 a.id ,,( 11 

vide.n.c.e. .:tha.t .the. be.havioWt ot) .the. polic.e. be.c.ame. ho.6.tile. and 1.ihe. 1.iou.ght .to e.x.eJt~L6 e. 

eJt !Ug ht .:to have. heJt a.:t-to1ine.y-a;t:-taw p11 e.1.i e.rt-t: be_ (i u11e. .6 llC!. mr.t:.we J1 c.> d {icu1 f Ir<' 11 fi!I c 6 f i u 116 • rw !Ught - deni_ed bq .the potiee aHd, .i.Hdeed, hhe WM Ud.i.euXed 6M heeiUHg .to 

e.xeJt.We. .6uc.h a !Ught. 

MM. Va.Mell WM .tak.e.n .to he.It home. by .the. polic.e., a 11wnbe.1t o 6 o.tfie.Jt 

otic.e.me.11 weJte. a.R.Jte.ady .theJte. whe.11 .6 he. a!t!Uv e.d . The. ho uM_ WM 1.ie.an dr e d i n .:the. 

1fl.e-oe.nc.e. 06 he.It he.lpeJt, heJt t)ive. ye.AA old dau.ghte.Jt, an. aiting and e.lde.fl.iy mo.the.IL

·11-law a.n.d a c.oU.6in. MM . Va1.i1.ie.il'.6 hU.6band (1.ie.c.011d plainti661 an.JU.ved wfr..<.£.e_ .tire. 

e.a.Jtc.h Wa.6 bung c.onduc..te.d. A 1.imali qu.a.n:t.ily o 6 gan.ja Wa.6 6outtd in a c..t'.01.ie .... t and 

.:the. Se.c.ond Plainti66 (he.1te.a6.:te.Jt 1Le.6eJt.1Le.d .:to a.6 M1t. VM!.ie.ill adm.i.A~te.d .tlw.t ,.{__t bdongrd 

.to him. 

MJt. and MJc.J.>. Va.6!.ie.Lt weJLe. -t.a.12.e.n -tu :the. C<'.n:(.Jlat l'uU.c.e ~(a((,nr, W1. V11 66c>l'I' 

WM gfl.ante.d bait bu..t MM. VM.6ell Wa.6 k.e.p.t in c.U.6:.tody, .6he. WM p.t'.ac.e..d in .the. .t'.oc..lz-u.p. 

On .the. 6oUowing day MM. VM!.iell Wa.6 que-otione.d by Su.pe.!Un.te.nde.n.t Ric.hMd.!.i. Slw 

gave. a 1.i.:ta.te.me.nt .to .the. polic.e. and Wa.6 1te.le.a1.ie.d 011 bait in. Ji.e-ope..c..t 06 .:the. c.hMge. 

601t po1.i1.ie-o1.iio11 o 6 gan.ja. 

011 Z O.:th Ve.c.e.mbe.Jt 19 8 3 a gfl.ou.p o 6 polic.e.nre.n .te.d by Su.pe.!Un.te.nde.rt.t Ric.lta1td.6 

invade.d the. P.tainA).661.i' home. a.t abou..t 6.15 a.111. U : ClJ-'t-J<!lllced tu Mlc.6. Vit66d'f Urcd 

.the.y i:ic.o.1..e.d a 6 e..nc.e. :to e.nte.Jt :the. p!Le.m,Ll e..6 • MM • VM.6 ell WM :tak.e.n o nc.e. mofl.e. :to 

.the. Ce.ntfl.a.t'. Potic.e. S.ta:tion. wheJte. 1.ihe. Wa.6 again p.t'.ac.e.d in .tlte £od-up . S!1pC'![ ,( 11te11dc.>11f 

Ric.hMd!.i had ..<..n t)o!Lme.d MM • VM.6 e.U .tha.t he. wan.:te.d :to M lz he.It c.e.fl.:tain qu.e.1.iu.o n.6 a.t 

the. 1.i;tilio11. Su.c.h qu.e-oliort!.i WeJte. ne.ve.Jt Mke.d nUthe.IL did MM. V(t.6/.ief.C !.il'.e 

Su.p e.!Unte.nd e.nt Ric. hMd!.i a.t .the. .6 .ta:tio 11 de-o pi.t e. e. 6 6 o fL:t.6 by h Vt a.t:to fl.n e. CJ .6 .to c.o ntac.:t 

.the. Supe.JUn.:te.nde.n.:t. 

MM. Va.6.6 e.Lt' .6 a.t.tofl.ne.y p!Le.pMe.d and .6 eJtve.d .the. 1te.c.e-o .6 a1ty papeJc.J.> .to 

gfl.ou.nd a /-labe.a1.i CoitpU.6 appuc.ation; :t..ha.t waJ.i un ZZnd Ve.c.e.111be._1[, 1983. 'Ifie 1111li te11 

WM 1.ie.:t 6ofl. he..a!Ung on Z.31Ld Ve..c.e..mbe.Jt, 1983. On :tha;t mofl.1ung (23.I Z.83 ) 1.ilw1t . .U~1 

be.t)ofl.e.. MM. VM.6ell Wa.6 du.e. .to go .to Cou./t.t .6he. WM c.ha.Jtge.d wi.tlt a .6e.!Ue.-6 06 

o 6 6 e.nc.e-o • The. habe.a.6 c.o!LpU.6 p!Lo c.e..e.ding.6 we./te.. {i1tU.6.tJta.te.d. 

011 Z9.:th De.c.e..mbeJt, 1983 MM. Va1.i1.ie.U wcu. .tal<.e1i :lo ;if1<! l~t' .t:. .id c.> 11( ~ln~Ji6/Jrnll'6 

Cou./t.t in Pofl.:t Ma!Ua, .tha.t Wa.6 in c.onne.c..tionwdhc.ha.Jtge.-6 fl.e...t'.a.te.d .:to .:tfte. bank 1tobbe..1Llj. 

An a.ppuc.a.U.011 Wa.6 made. 6ofl. bait bu..t .:tfi,Ll wa.6 1.1.tJwHgfy uppuMci ulJ .Sllpc11i 11le11tlci1I 

Ric.ha.Jtd!.i • The. ac.c.U.6 e.d wa1.i fl.e.ma.nde..d in c.u.1.i:to dy u.~1;Ul, 5.th J a.HUaJttj, 1 9 8 4 • 011 .:Urctt 
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e ( 5 .1. 84) MM. VM.6e.ll WM gJtanX.e.d ba,Lt. The. C.Me. WM lhe.n Lu.i:te.d {iolt mv1:tion 

n 12.:th JanuMtj 1984 and a P!te..l<.m-LnMIJ Enqu.A.Ay WM due. ;to be.gin on 21-0;t Fe.bJtuMtj 1984. 

In MM. Va.6.oe.Le.'1.i own wo11d6, "On 2/J.i .f Feb11ucl11tj 1981 1 we11( lincl~ {iu11 ll1l' 

P!to.6e.c.u:tio11 o 6 6 e.Jte.d no e.vide.nc.e. agcU.M.t me., ;tlte. 

Iln6oJtmation WM fumiMe.d, ;the. Re.J.iide.nX. Mag~:tltate. :told me. I Wa.6 6Jie.e. :to go". 

The. e.vide.nc.e. in ;tw C.M e c.le.a!tly .6 hoW.6 that MM • VM.6 ell WM 

and fmmiliate.d M a Jte.J.iu.U o(i haMa.6.6men:t by ;(:ite. po.Uc.<?. Tlte 

began on 1 6:th Vec.e.mbe.Jt, 19 8 3 whe.n .6 he. WM ;tak.e.11 6Jtom he.Jt o 6 Mc.e. 

y ;the. pouc.e., il c.on:tinue.d whe.n hvt hou.t.e. waJ.i 1.ie.a1tc.l1ed anJ .U1l.' euilHVlf11t.t..6mei1t 

nd hum-LUa;t{on c.limaxe.d in he.ft inc.Mc.e.Jtation at ;the. Ce.n:tltal Pouc.e. Station loc.l<.-up. 

On ;the. que.1.ition 06 damage.1.i, ;two ame.ndme.rtt-6 Welte. gJi.an.te.d .<.n :t he_ S.t:a.t:e.111e Ht 

( i) the. de.le.;t.<.Mi 6Jtom :the. PaJr..:Uc.ulaM o 6 Spe.ua.f'. Vam(lg l.' .( _fr 1J1 ( B) .tire . 

.6um 06 $76000 and ;to 1te.plac.e. .:the.Jte.6oJt .:the. .6w11 06 $18000; and 

(li) .:the. addil.ton 06 a pMagJtaph II c.lcU.nii.ng Exemp.C.cVitJ Oa1J1(l.l)e.6" 

MM. VM.6e.ll' .6 fLe.putation WM damaged both at he.Jt wo1tl<.plac.e. and in he.Jt 

e.nviltonme.n;t. She. .6u6{ie.Jte.d the. hw11ilia.t:ing a~1d de.91wci.L119 e:q_ie11 iei1cc' u{i 

nc.Mc.e.Jtation in the. loc.R.-up 601t a p!tolonge.d pe.Jtiod inc.Lu.ding .:the. ClvU_A,.tma.6 

ouday.o. The. e.v-<..de.nc.e. fucJ'..o.oe.-6 .tha-t .the. c.owlw:.t o{i .ilir.>. puCi.ce Wc16 cllcL1i(JuU1!f, 

ppfLe..6.6ive and unc.of'l.6.t...{,.tu:tional. 

Mh. Small addlte..6.6e.d -the. CouJt.t at le.nf):lh on ll1e qae0 -tio11 o(i ci1tcU1fo1J1 c•(i 

amage..6. He bJt.ough.:t to the. a;t;tention 06 the. Cou.Jtt .the pub.U.c.atio~i Civil Ac..tioir-6 

l ga..tM.t .:the. po.U.c.e. by RidiMd Clay.ton and ({ugh Tumun.6un (Swe e..t & ~laxweCt 1987). 

1he CoUJt.:t WM fLe.6e.JtJre.d in pa.Jttic.ulM to page 357 pMag!taph.6 (2) (a) and lb) wlte.Jte. 

1 ~ .6u.gge.J.i;te.d ;that -the. be.J.i;t app!toac.h in de.:te.Jtm-<..ning -tlie. <ittcut:lw11 u 6 dm1rc19e..o {,ult 

Jwo impwonme.nX. ~ to c.on.6ide.Jt an hou.fL.ty Jr.ate.. The houJt.C.y Jr.ate. -0 ugg e.J.ite.d V:i 

Loo ( Pou.nd.6) in 19 86. Thi6 -0 w11 m-<..gh.t be. c.on-0-<..de.Jte.d urtJte.aLwuc. -<..n Ja1J1cU.c.a. 

Nwne.JtoU.6 c.Me..6 Welte wed in an e.66oJt.t .:to M.6M.t the. Cou.Jtt in ~v.Lng 

.:the. app!to p!tiate. quan.:twn o 6 damag e..6. 

he..6 e inc..lude.: -

(.{_) CM!t.tngtun and !\nu:theA v KMa111a..tli 38 W.I.r<.. 306. 

!ii) CM-6ell & Co mpany L.:td. v. BJtoo111e [1972] 1 Ate. E.T<. 

(~) Pe.te.Jt Fle.tmn-<..ng v Ve.te.c.--tive. Coltpuiw.t Mye.Ji.6 a11ci ;UiC!.. !\.Uu1111ey Vl'Ht'!Wf 

Suil No. S.C.C.A. No. 63/85 

Judgme.nl de..l<.ve.Jte.d Ve.c.e..t11be.Jt 18, 19 89 . 

,_-_-. ---~--,- -- ~ -
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In ;thM la.Ue.Jt c.M e.. the.. Plainli6 6 I Appe..liant. WM aAJte...6te..d and t.ake..n ;to 

BWU Bay PoUc.e.. S;ta;t,{,on bu;t WM fuc.haAge..d on a c.haAge.. u 6 muJLde..Jt avt ;lite e..ad ud 

a IPJte.Um{,naAy Enqu,{}r_y. The.Jte.. WM impwonme..nt. (ioJt thi.JL.te..e.n day.6 be.. {iofte_ .th e ac.c.u.6ed wa.6 

b1vough;t be.6oJte.. ;the. CouJl;l - t\wa1Ld $3000. 

The.. CoUJLt (CoJtam CaAe..y P. Ag.,Foftte.. and MoJtgan JJA) Wa.6 06 ;the.. vie..w 

;t]a;t ;the.. ma.Ue.Jt WCL6 de...6 e.Jtving o 6 purU;tiv e.. damag e...6 bu;t .6 uc.h dwnag eJ.i Welte. n.o;t c.laime.d. 

In hM addJte...6.6 on the.. quantum ofi damage...6 MJt. OM.6.6 wc.J.i qu.i;te.. {iJtanlz, he.. 

c. nc.e..de.d that. ;the.. pe..ft,{_od 06 inc.altc.e..Jta;t,{,on /Je..6u1Le. M1L.6. VaMe..t.f Wl{.6 -tL{b.> 11 i.u Cucu1 t 

Juld be.. 1te..gaAde..d CL6 a b1te..ac.h o 6 he.Jt CoM;t,U:u.;t,<.,onal !Uglz;U. MIL. On.<--6.6 c..U:e.d a 

nL be.Jt o 6 au;tho!U.;t,i_e...6. The.Jte.. We.Jte.. ;two iM;tanc.e...6 o 6 -i.111p!U.6 o n111e..n..t u 6 M!t..6. VM.6 e..-tt 

;the.Jte..by agg1tava;t,{,ng the.. ma.Ue.Jt. 

I have.. c.oMide..Jte.d ;the. aAgwne..n..t6 O~l /Jo-th .6-l.de...6 and au ,the llLd..lwiu .. .ti..e..6 

~ ~e..d inc.fud,{_ng ;the.. c.M e.. o 6 Co Un S. He.My v. The.. A;t;toJtne..y · Ge..ne..Jtal o 6 J atna-l.c.a, 

J .6i.6tant. Su.pe..ft,{_nt.e..n.de..nt. T. K. Whyte. and Ve..-te.iliv e.. Cort.6tab-Ee. E1110 nd l31toWH de.ude.d 

bi Pant.on J. on 17t.h May, 7993. 
I 

I have.. e..xam.-tn.e..d .6ome.. Jte..c.e..nt. awaAcU i)oJt Ma.Uuou..6 P1Lo~e.c.u.,tio1't and Fa,C.-6e. 

ImpJt-<--6onme..nt. - a pa.Ue..Jtn e..me..Jtge...6. Eac.h c.a..6 e.. 111U.6t. be.. c.on.6ide.Jted 011 -<..t.6 ow11 (iac.t6. 

the.. 1Le...6u.U I maize.. ;the.. {ioUowing awaAcM: -

( ,{_) Vamag e...6 $10000 to 
(ioJt T1te...6 pM.6 aw01r.de.d :to bot.h 
Plaint.ii) {i.6 

(,{_,{_) Ge..n.e..Jtal Vamage...6 {ioJt 
Fili e. I mpw o nme.ru': and 
Ma.Uuou..6 Pllo.6e..c.ution. $600000} Awa.Jtd<!d to F..lMt 

Exe..mpta1i.y Vamage..6 $300000 
P la-l.nti fi 6 

( ,(_,{_,{_ ) Spe..ua-E Vamage...6 $20210 

Co.6-t.6 to the.. Plainli66.6 to be.. agJte.e..d oil taxe..d. 

Int.e..Jte...6:t 011 $910,000 @ 5% pe..Jt amiwn wdh e..66e..c.t 6Jto111 30.tli Mac;, 1984. 

Int.e..Jte...6:t 011 $20210 ·@ 5% wdh e..66e..c.t {iii.om 16;th Ve..c.e..mbe..Jr., 198 3. 

-----


