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i At the conclusion of the nearing of the motion
<;; .

’ for leave to apueat to Her Jajesty in Council and {or a
stay of execution of part of the order of Clarke J. as
confirmed and restored by this court, we ordered that
conditional leave e granted to the appellant to appeal
to Her ilajesty in Council and certified that the
following questions involved in the apneal ought by
reason of their general public iaportance to be subnmitted

ap

Lv'n to iller Majesty in Councils
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v 7
“1. Whether the stay of pro-
cecﬂlpas graunted pursuant
e Seccion 564 (B) (4) of
the uuu*calu re (Civil Pro-
Fumurcy Code Law is in the
umhuanuor o the i
= nature of injunctive
e 2. answer to guestion 1
(\ ; then whether any
— which iz in the nature
'}juna @ relief can
Lu@ aﬁaiw?t the Crown
it oF Era L these
v adings hav;nq ragard o
the provigions of the Crown
Procendings Act an 2
Unave =ahl¢lt ¥
on vhe Cooim de 6 2 &
Bench uivisiun S ovharwise?
2. 'chther O” in what gclrcunscancaes

caunl raview

Can er-parts ordaer

- of another digh f;ﬂ”ﬁ judye
J made on an application lor aves

e
TO lssue a Qrev gative order?

4, Should the Attorney=-Gauneval be

namsed as the Respondent in these
proceedings instead of the
siniscer of Foreign Affairs,
Trade and Industry?®

The appellant was cordered to enter into recognizance
for the due prosecution of the appeal within thirty days
and to prepare the record forx transmission to lier Hajesty

(;ﬁ in Council in the said period. A third condition was that:

"The execution of that part of the
judgment [of Clarke J.] which
imposed a stay of proceedings in
relation to the importation and
allocation of motor vehicles he
suspended pending the appeal.”

promised to nut our reasons in writing for making
these orders.

The appellant llas a statutory duty to determine the

Q\/f quantitiesz and types of wotor vehicles to be imported into

the Izland and to whom these velilcles should bhe allocated

for distribution to the public. The respondents are =motor
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vehicle dealers. They objected to the allocations made

by the respondents to them in respect of the year 197

e

and sought leave of the court tu apply for an Order of

L
Certiorari to guash the respondents said allocation. To
ensure that thair purpose was efficacious, the regpondents
sought an order that:
“All allocations of guotas and/or
nroceedings conseguent on the
said allocations be stayed

pending a final determination
of this matter.”

Clarke J., ex-parte, granted the recuested gtay in the
exercige of a discretion prima faclie conferred by Section

564 () (4

L

weeks Ellis J. in an inter-parte: hearing, et aside the
order granting the stey o’ proceedings.
The practical effect of the order granting the

stay was that o steps could Lbe taken to laport any mowor

vehiclen into Jamaica. When that order for a

iifted, the effect was that the appellant could authorise
the relevant authoritics Co continue the process of

of motor vehicles and wo allocate Lhiem in

conformity with the directive of the resgpondent, Thig stop
and go procedure Wag further complicated when on

June 16, 19869, this court coniirmed and reguwured the order
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hat HL1lig J. had an Jurisaiction

the order of Claxi: J. in the circumstances ¢f the

dr. Grant opposad the motion for lsave to appeal

on the grouad than it was wosi unlikely that the Judgment

nf the Court of Appeal would be reversed by Har

Council. In Daily Telegrapn MNewspaper Company, DLindited vs.

Laughlia (1904} A.C. 776 che Privy Council sel out Lde

1239
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principles which guided them in granting special leave o

That was the first application for spocial leave

to appeal to cong co tham from > High Court of Austra

Lord Hacdaunghten ia deliveriug the judgnent of the Board

"hocass may ba
charagcter, i
Gi gweaﬁ
Ay
of oy Ao Ya . ,

Trom o wnlileh leave ig sought naay
appear to be '.<v right, or
at least nded thq
sufficient uuumt wo justify
their Loxds in advising Hor
Aasjesty o @cht laave o appe

Thigs «ourt \1}')7)11 w

» incinle in Jamculture Lid, v,

Black River Upper iorass peveiopment Company Ligited zng

Others, C.A, 72/38& -~ February 13, 1929 {unreporited; and held
that it was unlikely that the judgment concerned would be

rveversed £y the Privy Council and that it would be an act in
futility to lebt the appzal procozd, neotwiths

Ex

tanding that the
point raised wag 0l great ilaportance.

Serious guesticons of law were railsed in the cuurse
of thius eppeal. It is a amatter of the utmost lmportance
for the practice and procodure of the court to he setiled

as to whether the special procodure laid down in Section 5064

3} oi the Judicature {(Civil Procedure) Code, Whereby an

apnplication for leave to apnly for an Ordar of Ceriisracd

muast be made ex-purte, is

©o the proceduxe vhich
exists for grenting exe-parts injunciions in actions bagun oy

writ and exeuwplidied in H.38.A. Records Ltd. v, Visions Channci

4 Ltd., and Others (1533} & ALL H.i. 589,

d2 think oo, that Section 564 (b} (4) which haz boeen

judicially interproted for the first tiwme, is cuch an laportant
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provision in the judicial arnmoury that there should e

no doubt as to the ambit of ite

£

to the Crown or officers of the Crown.
These twoe paramovunt soncideracions were sufficient
to enadble us to reject the submissions of Mr. Grant in

(w oppositica to the application for the grant of leave to

The appellant subuitted that the stay of all
proceadings involilviing the inportation and allocation ol

1

motor vehicles =zhould be sum

nending the hearing of

o

w

the appesd on the ground chat thers would be the most i

conseguonces to the national econosmy and to the tourist

£ )

i)

<;n trade in particulor if this wers: not done. The respondents
opposed the application on the ground that there was nwo

power in this court tc grant such a stay of execution

pending the hearing of the appeal to Hajeaty in Council.
Our starting point is The Jamaica (Procedure in
Appeals to Privy Council) Order in Council 1962 (Pzivy
Council Bules). nle 5 sets out the powers of a single
judge of appeel in respnct of appesls to der Hajesty in
(;1 Council. fe is given Jull power o consider applications for
leave to appeal where the appellant has an appeal as of

further empowered in Mnle 5 (D)
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"Generally, in respect of any
appzal pe ﬁdlng Jafare

“njesty in Council, o

such order and to qive
othor directions az
ne shall consider the

interests of justice or circuin-
stances of the case reguire.®

™

A proviso to Rule 5 enabloz the Pell Couri to review, reverse,

©“

vary oxr discharge any ordexr of the single judgo.

Mr. Wilkins submitted that Rule 5(b}) would empower
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the siangle judge, and a fortiori, the court itsel? to
grant a stay of execution Lf thoe interests of justics s

reguiliia

In Lorraine Maric Inga v. Jdohn David Stannard, C.A.

51/83 Hdudgment waz entered for the appellant that the
acdifications of the covenants restrictiong the user of
gaverzl parcels of land be grarnted. These proceedings were
orought uidier the Hestrictive Covenants {(Discharge and
HYodification) Act. The respondencs requosted 2 stay of
ezecutiun pending the hearing of the appeal to Her sajesty

in Council and avguad that if fhoe appszllants were allowad

to erect bhuildings and obtain and disnose of separate titles

thereta, any successiul appecl to der wajesty in Council
would be wholly without value., Thoy zought the assistance

of Rule S5{bH) of the Privy Council Rulcs. White J.&. held

thaet a stay of execution whare thore is an anpeal to Her

- u 2 2 P = g

HAajesty in Council 1ls governed not by Rule 5(b) but by
Fale 6. His decigion was aifiimaed by thoe Full Court.
Rule ¢ ie in these terms:

"#Where the judgument appealed
from reguires the apsellant

to pay wmoney or do any act,

the Court shall have power,
when granting leave to appeal,
either to direct that the

said judgment shall be carried
into execution or that the
axzecution thereof shall be
suspended pending the appeal,
as to the Court shall seem just,
and in case the Court shall
direct the said judgment to be
carried into execution, the
person in whose favour it was
given shall, before the execu~
tion Llereof” enter into good
and sufficient security, to the
satisfaction of the Court, for
the due perforaance of such
COrder as Her #ajesty in Council
shall think fit to make thereon.”

1282
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In Issa v. Stannard {cupra) white J.A. was Ffirmly
of the view that Rule & enabled ounly an applicaat who had
been ordered to do an act or pay money to apply for a stay

of execution and none other. Has went on Lo gays

LEX N ¥

"The decizion of the Court of
Appeal beinc appealed from
does not-in any way inpose
upcn them any duty which
they muzt f{ulfil for the
benefit #f the succeussiul
parcy.”

i
i

#hen pebLaughlin v. Daily Telegraph Wewspaper Company

Led. (1904} 1 C.L.R. 243 was hefore the High Court of
Australia, the Court reiused tc grant a stay of execution.
Griifith C.J. said:

"fhere is no doubt that the
Court has power to stay
exascution of itg judguments,
but in this case the
Constitution haz provided
that the Court's decision
shall be final and conclusive.
It is true that the Judicial
Committee may give leave to
appeal from cur judgment.
Under the systenm of appeals
from State Courts to the
Privy Council the apps=al lay
as of right, but it is
apsolutely unheurd of to stay
proucsedings upen the judgment
of a Court Irom which there is
nou appeal as o0f right. To
stay eXecution becauge the
Court doubted whethesr it had
given a proper Jjudgment woulid
be uaworthy c¢i a Court of Appeal.”

=

itule & of the Privy Council Rules quoted above has
liberalized the position ag it exists in Jamaica as compared
to what existed in Australia in 1304 and this Court has the
discretion to grant a stay of execution whether the appeal
is as ¢of right or by leave of the court.

The dast African (Appeal to the Privy Council)
Order in Council, 1951 was applicable to the Court of Appeal

at Nairobi. Sir Newham Worley F., giving the judyment of the
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court in G, R. Mandavia v. Commissioner of Income Tax (1957)

East African Law Reports p. 1 referred to Rule 7 of the
relevant Order in Council which is in identical terwms with
Rule 6 of the Order in Council applicable to Jamaica. Of

this rule he said:

W

we think that this phrase
[where the judgment appealed
from requires the appellant
to pay money or Jo any act]
is intended to apply to what
nay be termed the substantive
order or orders of the court,
i.e. the order or orders
embodying the determination
on the issue or issues raised
in the appeal to the court.”

fie held that the mere nrder to pay costs did not fadl within
the rule.
The court disposed of the appellant’s answer to the

respondent’s arguments in this manners

"The applicant’'s answer to

these arguments amounted to
little more than a plea of

ad misericordiam. He asserted
that this court had an

inherent jurisdiction to grant
a stay which was not limited

by s. 7 of the Urder in Council,
that the Commissioner was
sufficiently secured by the
deposit of title-deeds and that
a forced sale of his properties
in the present conditions,
whether as a conseguence of
further proceedings or to enable
him voluntarily to discharge
the assessments would involve
him in heavy losses.

He found ourselves unable to
accept the view that we have any
wider jurisdiction to crder a
stay than is conferred upon us by
s. 7 of the Order in Council.”

4284



An appeal againast the decicion of a court dows not
ipso facto act ag a stay oi execution of the judgmant ox

i

ordex pronouncaed. Where the statute which coanfers the vight

J

| £
.

ol appeal internds to provide for a stay of exXecution pending

the determination of the appernl, it expreszly so provides

and the court is bound by the limitations imposed hy the

-y

3 2,

statute. Rule S5{b) of the Privy Council Rules does not i

#

terng refer to stay of execution and its ganerality does not

contain language Lrom Which it can be confidenily inferred
that thers was a clzar inteantion to confer upon the singla
judge and ultimately upon the court itseld, the power wo grant

a astay of

axecution whenevar the intereats of jugtice so
dempand.,

Thic is made clearer by the express provision of

i‘-x

Section 6 which deals exclusivaelr with the grant by the
cxart itseli of a stay of exdecution., @White J.A. in

construing Rule 6 in Issa v. Stannard, drew attenticon to the

fact that the judgment of che Cromrt of Appeal heing appzalaed
from did not impose upon the annellont any duty which thoy

wust fulfil for the benefit of the gsuccessiul party.

the order for stay granted by Clarke J. in January 19389 was
negative in foria, so anch had happened sines then, that it
would not be enough for the appellant to remain inactive if
the respondent was to receive the procection which the court's
order gought to conier on him. Own ifr, Wilkins' submigssions,

it would be incumbent upon the appellant to take positive

5]

teps to countermand instructions previously given and acted
upon, which instructions could be consummated by the actual
digtribution of the wotor vehicles.

e are persuaded by this submission.

A2%5
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It seems to us as #¥Mr. Wilkins says that to
effectuate the substantive order of Clarke J. the appellant
would be required "to do an act®™ within the meaning of
Rule 6 of the Privy Council Rules and that the court would
have jurisdcition to grant a suspension of the order pending
the determination of the appeal before Her bMajesty in Council.
For these reasons, we ordered that the stay granted by
Clarke J. be suSPeﬁded pending the determination of the appeal

by Her Majesty in Council.

CAREY J.A.:

I agree.

MORGAN J.A.:

I agree.
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