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pass~d. in these systems following independence has been' very gre
but It IS true to say that despite the flood most of the old law is sti
in force. I; That is to say, the new law has been administrative' an
adjectival rather than substantive in nature, albeit that 'law refor
is a live issue. It is equally true to say that the laws of the boun
volumes often bear little relation to the day-ta-day problems comin
before the courts. This situation has therefore demanded th
the judges give broad decisions to effect "Africanisation"
" modernisation" of the received law both written and unwritten.

At present English law remains the general· law ; but customary
Iawand Moslem law still govern the lives of the vast majorities of
the peoples living outside of the urban areas in the African systems. 7

And while customs have had to give way to the power of the alien
law, the policy of the governments now appears to be unification of
the two kinds of laws by legislation. This legislation must also take
into account the political aims of the governments committed to
socialism.

Criminal law has already been codified: in some countries the
customary criminal law has been eliminated entirely 8; in others it
has been grafted on to the English derived law 9; and in still others it
has formed the basis, to the considerable exclusion of the received
law. 10

Lik~wise in contract ~n~ tort la,,:, where there were not strongly
competmg customary prinCIples, legIslation has been enacted which
has drawn on both English and American sources. ll

Attempts have been made to unify the law applying to land and
always there has been the ultimate promise of nationalisation. 12

But. the areas o~ ma~rimonial and succession Jaw have proved
more dIfficult to ratIonalIse: as Mr. Park has said. " These are sub­
jects which it is impossible for legislation to move very far in
advance of opinion and practice among the public. Any attempt
now to abolish that law in its application to them would be a
potentially dangerous exercise in futility." 1.'1

The stubborn resistance of the customary personal law to " mod­
ernising " is to be seen in both the legislative failures as well as in
the successes. Notable failures have :ncluded the Limitation of

I; .T. W. Sa,laeluse, "Brightening the Revolution," Africa Report, March 1968.
7 For exarn~le there It;e ~ome 700 oomt.s allministering customary law in the

Northern States of NigerIa to 11 populatIOn of some 30-odd million.
II 'ranz.ania (mainland) alld Malawi.
(I e.g. Uganda.

J(l As in the Northern States of Nigeria.
J 1 The Contract Act of Tanganyika and the Sale of GootIs Act of Ghana provil1e

good exarnplc!l.
12 ,j Therefore no 6tizen Rhonld entertain the idea that the Government of

Uf{anda .cannot, whenever it is desimble in the interests of the people n1lotlOD­

alrse..~8,IJo ~nd freehold 1,and at an~.time for ~he benefit. ?f the people." Pam..
39, rhe Common Mall !l Charter, . by Prefadent A. MIlton Obote, Vecember
19, 1969, ~'

l:l Thr SO/lrcrs nf Vi1r.ri"p Law (l()63), p. ]J2.

\

SOME EXAMPLES OF JU'DICIAL LA\V
~'lAKING IN A:FRICAN LEGAL SYSTEMS

: INTRODUCTION

THE sterility of the argument of judge-~ade. law ve.rsus legisl~tio~
was long ago exposed by Sir C. K. Allen III hIS Law 'tn the Makl~g.
In the same vein, the view that judges do. make the law. has gamed
acceptance among the majority of both Judges· and w~Iters. P~o­
fessor Friedman has recently written, " The Blackstoman doct:me
of the' declaratory' function of the Courts, has l~ng. b:e? httle
more than a ghost." 2 However, the extent of thIS JudICial law
making, as seen in recent English case law, has provoke? some
excellent opinions in article form. 3 As yet, however, ~othmg ~las
been said on this subject with respect to the EnglIsh-speakmg

African legal systems.
It is clear that the role of the judge in a developing legal system

may differ from that of his counterpart in ~ developed sy~tem. In
a recent House of Lords judgment, Lord Reid, when speaking of the
historical role of the English judges, said:

" Courts have often introduced new rules when, in .their view,
they were required by public policy. In former tImes, when
Parliament seldom amended the common law, that could hardly
have been avoided. There are r:;cent. exal~ples altho?gh, for
the reasons I gave in Shaw v. D.l .P., I thmk that thIS power

. ought now to be sparingly used." 5 ~
Th.e first part of Lord Reid's dicta can readily be applied. to ~h
gliS"h-speaking African legal systems. The volume of legIslation

1 7 ed. (lg64.) at p. 309. . ' 1'" (lOGG) 1J1)
. 't of Judicial IJaw-ma1cing and Prospective Overm 1IIg' . . ~.

M.L~R.5 593. For another opinion, !lee Sir KenDet~ ~berts-Wray [1?GO]
J .A.II. 66: c, I am old f&Shioned enough to find attra.ctlOn 1D the contra.ry ... Iew.
the doctrine on which I was nurtured as ,l\, law student; tb~ the law 18 locke.a
11 in the breasts of the Judges who interpret or, propound. It but do not m~ke
} that the expression I judge-ma.de I law is stnctlya. mls,nomer; and tha,· a
~~w principle which emerges from a judgment leaves the law unchanged but

the lawyer en.lightened." .
:I Friedman, loco cit., supra. Stevens, II Role of 6 Final App~~l Cour~ In a.

D
" (l n Gr:) 28 M L R f)(Y.}' BloTIl·Cooper nud Drewrv,' llcflcctlOllB Oil

emocracy . lJ .J •••• , .' ( "l'()) 32' "'[ L'1' ()62 'l'h case"
th Sin! Utilitv of Fin.al Appellate Courts 1oou... lV.. t. ~. e ,.
d-i:cu~~ed' are' Shaw v. D.P.P. [1962] A.C. 220; Hedley, Byrne v. Heller
[1963] 2 AU E.n. 575; and Rookes v. Barnard [1964] 1 All KIt. 367.

", [1962] A.C. 220. , B t' n r.,
11 Suisse Atlantiquc v. N. V. Rotte:rdatmschc [1966] 2 AU E.l~. ,61. O:ll.J- rOl~~'"

St 1 Si C K Allen have mentioned J-Jorc.l H.oeld '8 Scott18hnes8 m
·h8?r ,evens har~~ut :nlv· th~l~jtter writPr hinted ~ t but di.d. not explain that

is appronc.. h f'1 t f S Tl e e I'~wer"
herita. e in termfl or the nobile officium 0,£ t c V)ur 0 "'fl.SlO~:. ! l~, J'; '.'""
f1xtantg in limited form. were in former times the mo(le of JlldlClal jegl,,I{I,tlOn in

l 1 ., : 11' ·":\1,,



14 No. 23 of 1~5(j. Laws of Eastern N!ger!a.
15 No. 13 of 1956, Laws of Eastern NlgerLa. . ' .
III II Some of these int€rests and jural postulates a-s could be (ound III tra.dltlOn~1

land tenure, or in succession and inheri~a?ce under cuBitomary J,aw :W~lc.h shJl
obtains in some Ghanaian local commUD1tles, are both opposed Qnd 111lmLCal to
radical national and economic developments." Dr. Ogwunke (1967) 4 U.G.L.J.

122. . ' L ..
17 See Professor A. A. Schiller, .. The Draft LegislatIOn Qnd Customary aw

[1969] E.A.L..T. 88. '
18 Under the hand of (:. r.. BinaiS'a, Q.C., Att.-Gen. Apn~ 2R, 191)7· Compare

1],,, nT"''1~;t(' r"'''1 11 ill '\'irT/l'i:l in ri'''I~'' v. A"r.~lilitll((ln dIscussed trrfra.

Dowry Law 14 and the Abolition o~ th~ Osu System. Law,l5 both of
the former Eastern Region of NIgerIa. In practice the amo~nt
of dowry has increased and discrimination against persons belongmg
to the Osu castes has not abated. Both laws remain law only on the
statute book. The tenacity of the customary law is also to be seen
in the omissions of the legislatures; all have wished to bring in legis-

. lation more in keeping with their own social and economic condi­
tions; all have hoped to write laws which would engender the new
social values necessary not only for nation-building but also for
pursuing a socialist path. 16 But the unwillingness of the custo~ary
law to yield is witnessed by the many reports, recommendatIOns
and submissions of learned commissions which have never been
translated into law acceptable to the mass of the people. 17

Two examples illustrating the power of the practices of the people
and the corresponding difficulties of a government attemptmg to
construct a law accommodating both their progressive aims and the
ideas of the people, can be taken from Uganda.

The preamble to the Uganda Succession (Amendment) Bill of

1967 declared:
" ••• the property of the majority of the people in Uganda
who die without making a will is subject to the customary laws
and that much too often the wives and children of persons who
die intestate are put in a desperate financial position beca~se
the property which should be theirs is ta~en ~y l?ersons .claIm­
ing heirship under customary laws. ThIS BIll m seekmg to
amend the Succession Act, goes much further than the Statu­
tory Instrument 181 of 1966, and abolishes the distinction
between those persons subject to customary law and others who
are not. Under the law as amended by this Bill the property
of a person w.ho dics without having made a will will be distri­
buted among the relatives according to clearly de~ne~ ru~es.. If
a person does not like the rules, h~ may ~ake a wIll dIstnbutmg
his property in the manner he WIshes this to be d?I.Ie and pro­
vided the will is properly made und('r thc prOVIsIons of the
Succession Act, his wishes will be carried out regardless of any
conflicting customary law." 18

This proposed amendment did not attract popular support and
thus has not reached the statute book. This was the fate also of a
projected measure of reform of ~h~ matrimoni~1 law•. In 1965 there
was set up in Uganda a CommISSIOn on MarrIage, DIvorce and the

Status of Women under the chairmanship of Mr.W. W.',Kalema;
~.P•. It :was .charged to consider the relevant laws of;Uganda
~earmg m mmd the need to ensure that those laws and customs

whIl~ preserving the existing traditions and practices as' far as
po.ssible should ~e. consistent with justice and morality and· appro­
prIate to the pOSItIon of Uganda as an independent nation••••" 11

In the ~P?rt the members commented both on existing practices
and. the eXIstIng law. They pointed out that" most are unaware
or Ignore the fact ~hat a Marriage Act (English style) marriage
mak:s the husband lllcapable of contracting a valid marriage under
, natIve law and custom' while the first marriage subsists." 20 Also
t~e members questioned the apparent discrimination between the
wIfe .of a pol~gamous marriage and the wife of a monogamous
marrIage contamed in the Uganda Evidence Act.21

The Commiss~on principally recommended that no person should
be allowed to regIster more than one wife, which they justified in the
words:

': Though basically a polygamous society, there is a substan­
bal. number of people who are monogamously married. The
yarious .customs .always give special place to the first wife, that
IS, she IS the WIfe. Human nature being what it is' Muslim
adherents. are not ~apable of loving equally two or fo~r wives.
On~ ~arnage on~y IS demanded by the need for higher standards
of IIvmg, educatIOIl and for spiritual advancement." 22

!he Com~issi~n's report has ~ot been acted upon and it seems
unhkel~ that It WIll form the baSIS of new legislation. As with the
Suc~esslOn (Amendment) Bill, the report was not favourably
receIved. t~~~ughout the. countr~, .the people being unconvinced of
the pos.sIbIhtIes of materIal or spIrrtual advancement. .

~hIle .the government legal officers have been largely unsuccess­
ful m theIr efforts to draft legislation modernising the matrimonial
law and the law of succession, t.hey have had greater success, at least

19 c.ornpare. ,the Introduction to the Kenya RepoNS of the Comm.ission5 on Mar-
rIage. DIV?rCe a~d Succession: .. We agreed that the new l'aw shou.ld generally
be ~ompa.t1ble WIth the African way of life, 6-nd should not be based on any
fore.Ign model. qn ,t.he other hand, the law Bhould recognise that the traditional
AfrIc::a~ way of .!Ife IS rapidly cha.nging Hnd should therefore cater for differing
condltI,ons both In the ~ural and urban areas. We thought that the law should
rec.oglllse that Keny,a IS a country of many races, tribes, commun,ities and
relIgIOns, that the laws and CU8<toms of these different people are deep-rooted
and th.at ,anJ: changes wesllggest should offend 6-S little as possible their
respectIve be)~efs. O~ the other band, we thought that the new law should
enconrage nMlOn~~ umty and the buildlpg of Kenya 11.8 one nation irrespective
of race or creed. The reports are dIscussed at length in a Symposium in

20 [1969] E.A.L.J., Vol. V, Nos. 1 and 2, pp. 5-145.
21 Para. 29; and compare Namato"Vu v. KiTonde Bakery Ltd., infra.

At para.:. 193 of the Report. S. 11~ of the Uganda. Evidence Act (cap. 43)
reads.: where a person charged WIth an offence is married to another by 3

marrIage other tthan a monoga~ous marriage such a. last-named person shall be
n. competent and compellable WItness on beha.lf either of the prosecution or the
defence ...

22 At ~aras. 212 a~d 2~3 Qu.d comment; to be compared with tha. quote at p. 90
of I rcfessor SchJller s artIcle. loco cit.. note ]7.
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in the drafting, with legislation whose declared aim has been to teach
new social values, and in the instance below, to engender a grcater
appreciation of the value of human life. I

In the debates of the Uganda National House of Assembly on the
Penal Code (Amendment) Bill of 1968 arguments of this kind were
put forward. By tbe provisions of tbe Bill section 278 of the Penal
Code was redrafted so as to make the death penalty mandatory for
armed robbery with violence. In justifying the imposition of the
death penalty, the promoter of the Bill said:

"I venture to submit that there will be a time when the
generation that ~ill come after ?-s will say that this punishment
is no longer wanted. I am saymg •.• ,.that values have got
to grow: that is what I mean by commumty gro~th. '.' . Our
task is made difficult by the fact that we are nation bmlders at
the foundation level." 23

So far there have been mentioned legislative failures such as the
Limitation of Dowry Law and the Abolition of the Osu System Law
where the laws were enacted but never made effective; also given
were examples of legislative omissions in matrimonial and succession
law such as the Succession (Amendment) Bill and the Report of the
Kalema Commission which were never enacted; and then were noted
legislative successes such as the Penal (Amendment) Bill which was

enacted and has since been made effective.
Still to be examined is the approach of readjusting the received

law by the insertion of clauses accommodating customary law and
practices. This technique was adopted by som~ of the former
Regions of Nigeria. For example, in the fatal aCCIdents law o~ the
former Northern Region provision is made for polygamous marrIages
and for customary modes of distribution of the award.

24

In section 2 " immediate family" (those having a legitimate
claim) is defined as: " (a) wife or wives, and (b) in r~lation to a
deceased person who was subject to the systems of natlve law and
custom known as Moslem, the persons who are entitled to share in
the award of diya prescribed by Moslem Law for involuntary

homicide. "
Section 4 recognises the legal status of customary representa-

tives:
" Every such action shall be for the benefit of the members of

23 Vol. 83, Parliamentary Debates, Second Sessi?n 1967-M, eols. 3257, am~ 3339,
peT Doclor Zake Minister of Health and AgrIculture, Att.·Gen. I.Jlkewlse the
preface to the Ci~il Code of Ethiopia (1960): .. rr.be Civil Code, b!!:s been promn!­
ge,ted by Us at g, time when the progress aC;llev.ed, by~thlOpla reqUires the
modernisation of the lega.l framework of Our EmpIre s soclI),1 struoture so. as to
keep pace with the changing circumst.ances of the world today. T~e aIm of
Our Code WM, rather tban to sanctify existing practices, to offer a uDlfied legal
model for tbe society to come."

24 N.R. No. 16 of Hl.5{j: and compare that of the Eastern Region, B.R. No. 16
p l')~r" tkd nr Ow \VPAtrrn H.egion (clip. 122) of 1959 j and that of thl}

the immediate family of the person whose death shall have been
so caused and shall be brought, . . . '..... :~

(a) by and in the name of the executor or ad~ini8tr~t~;'~f
the deceased person; or .,.

(b) in the .case of a deceased p.erson who was subject to any
system of ~atlve la~ ~nd cu.stom Immediately before his death,
at the optIon of hiS immediate family by and in the name of
suc~ person or persons as the court may be satisfied is or are
entItled or empowered to represent the deceased person or his
estate according to such native law and custom."

Whatever the legislative experience, be 'it enforced inactivity or
gent!e adjustment, or failure, or even success, there has bee~ a
conSiderable burden placed on the shoulders of the judges.

They have had to contend with the gaps left where no new law
~as been forth~oming and thus with the divergence between the
id~as and practices of the people and the ideology of the unreformed
ahe~ law. Here t?e judg~s have resorted, though not often, to inter­
pretmg the EnglIsh denved law " as local circumstances render
n~cessary." Th;e broadness of some of these decisions, the grant or
wIt.hd~a~al of nghts of whole classes in society, are clear examples
of JudICIal law-making.

Whe~e the chosen mode of legislative change has been revision of
t~e rece~ve~ !aw by the grafting on of customary derived clauses,
stIll the JudICIary have had to take the initiative since this technique
bas left u~touched much of the pre-independence law including pre­
1900 EnglIsh statutes of general application such as the Wills Act
of 1837.

Where the reforms have been ineffective the Bench have been
c~lled upon merely to accept that fact. But where the new legisla­
tIon has been bot~ enacted and made effective the judges have had
to apply the law III the knowledge of the fact that there is a con­
siderable distance between the opinions and habits of the people
and th.e values and a~ms embodied in that new law. They have
foun~ It llt:cessary to m~erpret th.at new law, through divining the
real mtentIOn of the legIslature, m order to apply it in a manner
approaching" natural justice, equity and good conscience."

THE CASES

T.he unreported case of Namatovu v. Kironde Bakery Ltd.25 pro­
VIdes a clear example of the technique of interpreting the untouched
received law" as local circumstances render necessarv." 26 The
initi~tive ?f Sheridan J~, as he then was, appears to run "contrary to
the mtentIOn of the legIslature with respect to the status of custom­
ary or polygamous wives. In Uganda the legislature, and often the

~: High Court of Ug.anda, ~ivil Gase 132/1961 (December 1961).
~ost of the EnglIsh denved. enactments .were accompanied by a proviso of this
kllld but t.hey we~e rarely JUvoked desplte the dicta of Denning L.J., 8IS he
then was, III Nyalt Ltd. v. Att.-Gen. 01 Kenya [1957] A.C. ~53.
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courts in East Africa as a whole, have refused to recognise these
wives as equal in status to Church or " ring" wives. This is to be
seen in the provisions of the Evidence Act and in the cases of R. v.
Amkeyo and Abdulrahman v. R.27

The facts of Namatovu were as follows: in an action arising from
a fatal accident, brought under the Law Reform (Miscellaneo~s

Provisions) Act 1958, it was shown that the deceased had. left SIX
sons, five daughters, three widows, a mother and two SIsters as
dependants. The point of law rested in t~e status of the ~hree

widows; one was married to the deceased m Church, that IS, a
" ring" wife, and therefore, under the law of Uganda, was the
legal wife, while ~he other two were married to the deceased by
custom.

Counsel for the defendant company did not question the joining
of the two customary widows as claimants; however, Sheridan chose
to expand on the point. He said:

U It might have been argued that as this. is a· purely statut.ory
remedy, only the legal wife could be consld.ere~, .but as a~amst

that it would be illogical to include the IllegItImate chIldren
and to exclude their mothers; if necessary there could ~e

invoked the proviso to section 15 (2) <;>f t~e Uganda Order III

Council }U02 which enforces the applIcatIOn of statutes-the
Law Reform (Miscellaneous Provisions) Act 1~58 Part 2 re~ro­

duces the Fatal Accidents Act 1846-to take mto account so
far as the circumstances of the Protectorate and its inhabitants,
and the limits of His Majesty's jurisdiction permit, and subject
to such qualifications as local circumstances render necessary."

Here the court was extending the benefit of the received statute
to a whole new class of persons, the class of polygamous and custom­
ary wives. 28 On the facts of the case the two claimants were not
wives by any construction of the laws of Uganda becaus.e ?f the
lawfulness preserved for the first" ring" wife although t~eIr Ilk are
accepted as wives by great numbers of the people. ThIS fact was
latcr underlincd by the empirical research of the Kn]e~a Commi~sioJl

on Marriage, Divorce and the Status of.W~men men.tI?ncd. ea.rher.
In the former region of Northern NIgerIa a prOVISIOn SImIlar. to

that of Uganda's order in council has been interpreted by the HIgh
Court of the Northern States so as to remove from a class of persons
a once accepted rig.ht to dispose of their estate unfettered by will.
Section 84 (1) of the High Court Law reads:

" The High Court shall observe, .an~ enforce the observance of,
every native law and custom whIch IS not repugnant to natural

27 Evidence Act (Gap. 43) 119 (1) at Dote 21, supra. [1914] E.A.L.R. 14 Qnd
[1963] E.A. 188 respectively. For comment, see J. S. Read, Journal of the
Denning Society, December 1968, vol. 1. And J. M. N. Kakooza [1968]
E.A.L.J. IV, p. 1. . . . . h b'l

28 It if! iDiter~stiDg that one of the cloor hmlt~tJons on th.e exe.rclse of t e no t e
officium of the Court of Session in Scotland 10 modern times IS to the effect t~at

if a statute gives rights to a class, tbat class cannot be extended by the exercise
of thnt power,

j~stice, equity. and. go?d co.nscience, , not incompatible'either
directly or by I.mpl~catlO.n WIth any law for the time being in
force, and nothmg In thIS law shall deprive any person of the
benefit of such native law and custom." 29

In the case of Yinusa v. Adesubokan 30 the facts were as follows:
The testator, a Moslem, made a will in terms of the Wills Act of
1887 under which he gave the plaintiff son £5 and to his other two
sons equal shares in his property and the residue of his estate. The
plaintiff son complained that the testator being a Moslem could not
make a will in terms of the Wills Act since the manncr of distri­
buti~n was contrary to Moslem law; in short, the plaintiff was
deprr~ed by the English-style will of his right under the customary
law (?e., a share equal to that of each of his brothers).31
. B~no J. held that a !d0slem of the Northern Six States of Nigeria
IS enhtIed to make a wIll under the Wills Act 1837 but that he has
no rig.ht to deprive, by that will, any of his heirs who are entitled to
share under Moslem law of any of their respective shares granted to
them by Moslem law.32

The effect of this ruling is that Moslems of the Northern Six
States, some 20-odd million, may only dispose of the" free third"
of their .estate, as ~etermined by Moslem law, by the provisions of
~n Enghsh-style WIll. In the course of his judgment the learned
Judge observed that the mode of distribution laid down by the
Moslem law, equal shares for male heirs and equal half shares for
female heirs, " ~s far from being repugnant to natural justice, equity
and good conSCIence. On the contrary, it is well founded on these
three pillars of justice and fair play." 33

He went on to say further that there was no incompatibility
between the freedom of testation of the Wills Act 1837 and the
restricted modes of the Moslem law. 34

" I~ ~~ems to me that though there appears to be an incom­
p?tIblhtybetween the (Wills) Act and the Moslem law when
vJCwcd through the spectacles of English domestic law in that

29 N.R. 'Ko. 8 of 1955, now applicable to the Six Northern States.
30 Z/2.'3/67, heard 31t Za,ria before :Mr. Justice Bel.lo, judgment given Oot<>ber 30,

1968; as yet unreported.

31 I~ Ru.!ai v. Igb~rra Native Autiwrity (1957) N.R.N.L.R. 178, in the converse
fntna.tlOn, the HIgh Court of the Northern Region held that a custom which
(lepnved a part:y of a common law legal right was not, for that reason, contrary
to natural JllstIce.

,J2 In S~)Uilihern Nigeria the courts had arrived at the opposite conolusion in
Apattra v. Akanke (1944) 17 N.L.R, 149.

33 C~mpare Danmo!e v. Dawodu [1962J 1 W.T....R. 1053 where the .Judicial Com­
z.n1~tee of the .p~lvy Council c.all~ioD.ed ~ Nigerian judge on the efficacy of over­
: nhng a SUrVIVIng custom of dlstnbutlOn of an est3lte in favour of .. modernJdea-s ...

3 ... '1'b.e "':iHs Act,~837 was clearly a. statute of general application" for the time
belllg In force. See BraithMaite v. Folarin (1';138) 4 W.A.C.A. 76 and Lawal
,,:. Younan (~961) 1 All N.L.R. 245 in which Brett F.J. said: " ... the
Conrts have m fact b~en enforcing ~hem [English Acts inoluding the Willa
Art], even though subject to .reservatJODs, and that is e.g strong an inrlic8,tion
.1~ OH'fr rflilla bfl that lO('111 ('lr("llm~hn('('o ,1" prn"it tl,,·,ir ," ,.1; f' ...
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an Englishman has unlimited .capacity to disp~se ~f his prop.er­
ties by will in the manner he lIkes, closer exammatlOn of sectiOn
84 (1) would show that the incompatibility is only apparent
under our domestic law."

It is true that when the received law in force in the Northern
States of Nigeria is viewed in the light of existing social con~i~ions
it does require re-interpretation in the light. of those .con.dltlons.
Certainly the Northern Region Government dId not reVIse It~ laws
in force as the Western Region had done in 1959,35 and m the
absence of such a move by the legislature then the burden must fall

on the Bench. .
Both Namatovll and Yinusa illustrate the attempts by the Judges

to bring the unreformed alien law into line with the realities, on the
one hand of a polygamous society, and on the ather of a ~oslem
or customary society. These initiatives are to ~e ~en a~amst a
background of either legislative inactivity or legIslative faIlure to
draft a law acceptable to the mass of the pe~ple.. .

Where the legislatures have acted there IS still a noticeable gap
between the new law and the practices of the people. Many govern­
ments have felt that legislation must be brought in to teach. the
people new social values and to prepare them for the new SOCIety.
The members of the Kalema Commission made a plea for monogamy
on the grounds that its adoption in law woul~ lead to the be~~fits of
better living standards and increase educatIonal opportumties for
children. Also a law outlining a mandatory death penalty for
armed robbery with violence was supported by the Govcrnme~t
spokesman as being a law which would encourage new values m

society.
The judges here are forced to attempt to bridge the gap between

the habits of the people and the aims of the government, ~nd also
to apply the law in accord with current ideas about CrIme and

punishment.
A leading case here is that of Opoya v. Uganda.

38
The Uganda

Penal Code Act (of 1950) stated in terms ~f ~ection 273 (~), " any
person who commits the felony of robbery IS lIable to Imprisonme~t
for fourteen years." Section 278 (2) stated, "If the off~nd~r IS
armed with any dangerous weapon or instrument ••• , he IS hable
to imprisonment for life, with or without corporal punishment."

Over the years it was felt in Uganda that the number of
" Western-style" hold-ups was dramatically increasing and the
legislature was of the opinion that real!y d.eterrent sentences ought to
be provided. This feeling was embodIed m the Penal (Amendment)
Act 1966 in which section 273 was restated:

273 (1) " Any person who (a) commits t?e felony of ~i~hway
robbery on any public highway, shall be lIable on conVICtIOn to

3.5 The Law of Rng-land (Applioation) IJaw (cap. 60) 1959.. In the ~or~hern States
common crnpioymcn,t remains a. defence for employers sued vwarlon,sly b~()a

I,," " ;, :",1 \. fl,,, tort of It f('11ow worker. 36 [HHJ7] B.A. 70-,,,

imprisonment'for a term not exceeding fourteen ye'arsJandnot
beIng less than ten years." . " .
278 (2)" ••• :Where the offender (a) is armed 'with any dan­
g~rous or offenSIve weapon or instrument, (b) is in the company
wlt~ one o~ more persons, (c) woun~s, beats, strikes any person,
at, ImmedIately before or ImmedIately after the time of the
robbery, shall ,be liable on conviction to suffer death."

This redrawn section 273 (2) fell to be construed in the instant
case: Th:e question was straightforward: was there a mandatory or
a dlscr:tl~nar~ death sentence? In answering this question the
court dlstmgmshed the earlier case of Kichanjele sf 0 Ndamungu
v. R.31 in which it had been held that the words" shall be liable

". h Kto I~ t e enya Penal Code was mandatory, on the ground that
the pomt had not been fully argued there. De Lestang V.-P. went
on to say that "shall be liable to" in its ordinary meaning is
clearly different from" shall be sentenced to death," and thus the
death sentence was a maximum sentence leaving the judges with a
discretion. He did say, however,

" If the Legisla;ture int.ended th.e penalty in section 278 (2) to
be man?atory It has, In our VIew, signally failed to use the
approprIate languag~ to achieve its object. Moreover, section
278 (2) has been subJ.ect .to repeated criticisms by the judges of
the HIgh Co~t. and JustI~ably so we think. It is not happily
worded and IS lIkely to raIse other problems in the future. We
can only. express the hope that the Jaw on such a serious
offence :wIll not be allowed to remain for long in such a state of
uncertamty." 38

The legislature was not slow to declare its intention: by the
Pen.al Code (A~endment) Act 1968, section 278 was redrawn yet
agam, the most Important phrase being in section 278 (2): "where
an offender uses a deadly weapon or causes death or grievous
harm t? anothe:, .such offender and any other person jointly con­
cerned In commlttmg such robbery shall, on conviction by the High
Court, be sentenced to death." 39

It is clear of course that if there is a discretion, then the judges
will not readily impose the death penalty. On the other hand if
there is no ?iscretion then the burden lies on the legislature to define
exactly whICh sort of offender they wish to suffer that penalty and
to expressly exclude ,the purely technical offender from the list.

:11 (1941) 8 B.A.C.A. 64.
38 At p. 75.
39 Act 12 of 1968 (effective July 2-6, 1968). Two oases have so fa.r been decided

under the. amendment and the penalty enforc-e.d, the first being Uganda v.
george KJg~ye and Two Others, C.S.C. 415 of 1969 which will be fully reported
~n E~$t A!nc~n Reports. ~evertheless the D.P.P.'s Office appears to be using
Its dlscr~tlOn In order to brm.g cases before the Chief Magistra.te's Court where
the maXImum penalty prescnbed by s. 273 (1) is 10 years' imprisonment· e 9
C?c~an v. Uganda, Criminal Appeal No. 8'24 of 1968 (January 13, 1969). .A
luml.]ar amendment to Kenya'R Penal Code has been vigorous.l,y debated in the
NMlOna.I Assembly in May 1970.

to
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There are differing views as to the efficacy of the death p:nalty as
a deterrent in Africa; many are convinced that the experle~ces.of
Europe and North America have lit~le relevance to the dIffermg
conditions prevailing in the developmg systems. The Ugandan
legislators have stated theirs with no uncertainty. 4.0 •

The debates in the House suggested that the law was passed with
the aim of teaching new social values; until the total. r~~ep.tion of
those values the Bench must exercise considerabl: m~batIves to
apply the law within the ideas of equity ~nd naturall~stlce. 41

The second case to be considered here IS that of Alat v. Uganda.
The problem was one of interpretation of the law partially reform~d

so as to bring it into line with the customs of the people. .That .IS,

the Uganda }lcnal Code has been reformed in part by the msertIon
of offences known to customary law; thus the offences of adultery
and elopement have been grafted on to the original Code. 4.2

As mentioned earlier the legislature of Uganda and the courts of
East Africa had adopted a discriminatory attitude towards the
wives of polygamous marriages as opposed to wives of mono~amous
marriages. In the principal case the court was concern~d With the
interpretation of section 150A of the Pe~al Code wh~ch states:
" Any man who has sexual intercourse ~Vlt? any ID.arne.d woman
not being his wife commits adultery and IS lIable ~o ImpnS?nment.
•••" 4.3 Counsel for the appellant argued that SInce ~ectIo:: 4 of
the Code defines wife as " wife of a monogamous marnage then
the marriage of any believer in the Moslem faith ~ould not ?e a
"monogamous marriage" because th~ man ;c~alIls l)otcnhally
able to marry up to four wives. Had thiS submlsslOn been accepted
then the appellant could not have committed an offence known to
the Penal Code because the Moslem complainant and the woman
accused were not husband and wife within the definition of the law.

The respondent's counsel replied that there were at Ie.ast three
forms of marriage recognised in Uganda 44 and the questIOn to be

40 The general public have al'80 expressed themselves: i.n n~. ec1itori,al in the
U anda Argu.~ of November 5, 1969, ur:-der t~~ he~dlllg Brut.ahty bef~re
JI?Rtice" the following information. was gIven:. Whl1ethew~ve of robbenes
with violence in Uganda is on the IncreaSe seotlons of ~he pubhc. have re80~ed

to brutal methods of eliminating anybody found stea.hng aoytbmg.... 'Ihe
method of rounding up suspected thievesa~d killing them en tna'8Re before they
were taken to the police, which 'started 10 the rural areas,. appears to have
been ladopted in area-s around Kampala. ,At N-akulabye tradmg cellitre on the
Kampa.la-Hoima road, seven people have either been beaten or s-lashed to deat,h
within a week. It appear,s that the reai,dents of N~kul.abye have changed tb~lr

wttitlldes tow.ardsthieves or alleged thieves. While formerlytb~ ~rowd dl!l-
ersed in flight when an assaulted victim p,re~ended .to be dead, It 18 now ~o

longer so. The crowd goes on beating the ViCtim untll they 'are sure thBit he Is
completely dead."

41 [1967] E.A. 5\)6. .
4.2 See ss. 150A and 121A respectIvely.
43 Pena-l Code Act (cap. 106). ... . tl'
U Counsel referred to the Marriage Act (C"~p. 211) 8. 37: .•. nO,tbmg in llR

Act shall afTed the vo.lidity of any marnage contract~d under or m D.C<:?rdance
with any, cUBtOlnary law, or in any manner apphed to any marnage so

determined was not the definition of " wife" but:the definition ,()f

" marriage." ," , .. ,
Sir Udo Udoma, formerly Chief Justice of Uganda, after the

manner of Lord Denning M.R., said in his judgment:

"In my opinion the views expressed by the learned chief
magistrate [sic], are not only unsound in Jaw, they are both
extraordinary and dangerous, having regard to, the situation
and social structure of Uganda and the different and complex
forms of marriages recognised by the law of Uganda. In my
opinion, it is primarily the duty of the court to interpret an
Act of Parliament in such a manner so as not to defeat the
intention of the Parliament and the purpose for which it was
enacted. It would be absurd to presume that, when section
150A was enacted by Parliament, the provisions there were
intended only to apply to a husband and wife of a monogamous
marriage, having regard to the fact that to the knowledge of the
members of the Parliament, there are several other forms of
marriage in Uganda. This knowledge must be presumed. In
any case, were it the intention of the Parliament to limit the
offences to monogamous form of mEluiage it should have said
so. The intention can only be gathered from the Act itself."

The Chief Justice determined that" any married woman" in
the words of section 150A must mean any woman who is married to
any man irrespective of the form of the marriage and that the
definition in section 4 was therefore irrelevant. The learned Chief
Justice gave this broad judgment albeit that section 4 contains a
rider, " In this Code, unless the con teX't otherwise requires. • • ." 4.5

By overlooking this rider Sir Udo appears to have concentrated
more on the fact of the marked unwillingness of the Uganda legis­
lature to translate its knowledge of the forms of marriage in Uganda
onto the statute book. The marriage laws, fatal accidents provi­
sions, the Workmen's Compensation Act and the Evidence Act have
remained unchanged despite reforms in neighbouring Kenya and
Tanzania.46

The Chief Justice was willing to look at the social conditions in
order to give section 150A " force and life " by his divining of the
intentions of the honourable members.

SUMMARY

~ Cases mI'Cllssed above illustrate the determjnatjon of the judges
to reform the received law and brin!: it into line with saeial e9R.­
di 'ons where the Ie isJators have not intervened~ They also show
that even where the law makers have ac e It may be just as neces­
~ary, for the judges to take the jnjtiative whCI:e the-new law is no

45 ThiR rider was also overlooked by the writer but was brought to his notice by
the learned editors of this journal.

46 For example, the Keny,a Evidence Act, s. 127 (4) 1 of 1963 a.nd the Tanzania
Evidence Act (1967) 6. 3. ..
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more in line with the practices of the m.a~s of .the pe?pl~ n~~ in
accord with accepted ideas about the admIDl.strabon o~ Justice.

But of course such initiatives are not wIthout theIr dangers In

Africa, as one Chief Justice has pointed out:
" ••. a judge should recognise t~at his discretion must affect
that society so that such discretIon as he has should b.e exer­
cised toward helping rather than h.inderi~g the solutIOns of
social problems. To fail to recogDlse thIS can onl~ lead. to
unha conflict between the judiciary and the executI~e whl~h
too o¥ri:t leads t~ a defeat of the judiciary and a lowermg of Its

f "48pres Ige· E • VEITCH.*

" } ~I I " B h in ~ovember 1969 in res-
41 See the protest resIgnation of t Ie Jot ,n. a\\~an en;, f 11 ." The Bill

th ' g of & 13il.l described In TIle Times as 0. ows'.. d
ponee to e PlloSBJn t . MI' the right to try more serIOUS CrImInal an
giving the local cour. s III a hRWld!llth enalty was passed by Pa.rliament.
eivil ca.ses and ,to ImPOfset t de:t , e I Af~'can concepts of justice which accept
Regarded as a trIumph or ra Ilona I ... (N b 19 1969)
circumgtantieJ evidence as 6uffident .pr<?Of ~f,f~ultcourt o:~~ t~e Tanzania One

4.8 Mr. Justice Georges, C.,T. .TanZRDla 10 ~ h (1967) editor G. A.
Plltrty &tate" in East Afrlcan Law and SO?JaI, C a:ae

J d' . I'Role" [1969]
Sawyer. And compare Claire Palley, .. Rethmkmg t e u lela .

1 Zambia [Inw Jo.nrnal 1. l'n L Makerere University College,* M.A., LlJ.B.(Rdmbnrgh), Lecturer aw, .
,. ,•• ,,1,

STATUTES

THE MERCHANT SHIPPING ACT 1970 *
HE Merchant Shipping Act has dragged the employment conditions

of merchant seamen and fishermen kicking and screaming into the
nineteenth century. The Act, essentially an enabling measure,
ranges over a number of issues but is basically concerned with
terms and conditions of employment and replaces, inter alia, Part II
of the 1894 Act.

The world of seamen has remained largely a closed book to
labour lawyers and a cursory glance at this enactment explains why.
One is immediately thrown back into an ethos predating the
Employers and Workmen Act 1875 when the otherwise' quaint
phrase "master and servant " assumes a health and vigour un­
known to the current generation of law students. Perhaps a little
social perspective is called for in underlining this phenomenon.
Speaking of the revolution in labour law worked by the 1875 Act the
then Home Secretary remarked = "For the future, contracts of
hiring and service shall be as free and independent both for master
and servant as any other contracts between other persons." 1 Nearly
twenty years later the Merchant Shipping Act 1894, consolidating
in substance measures dating back to 1850, preached imprisonment
and forfeiture of wages for desertion, imprisonment for disobeying
lawful commands and fU1"ther 'criminal penalties for inducing a
breach of contract of employment (or" articles" in the language
of the sea). These shackles remain intact until the appointed day
for the operation of the 1970 Act. It is a long-suffering and unin­
dulgent work-force which has remained placid before such
re5'trictions. This is not the place to speculate on the reasons for
passivity in the· face of legislative and industrial hostility but it is
alien territory which the lawyer enters when embarking on an
investigation into the labour conditions of the shipping industry.

The Act is not without merit, especially in the matter of what
look to be stricter safety measures (though given the essentially
regulatory nature of the statute it would be premature to form
conclusions) and the removal of the iniquitous discharge report
system. Even so <the striking feature remains the retention of dis­
ciplinary provisions which no shore-worker would tolerate for a
moment-of which more later.

* No part of the Act is yet in force. Many sections simply confer a power to
make regulations after consultations with both sides of the industry. snd it
is not intended to make the Act effective until a considerable body of regula­
tions has been agreed upon. Consultations are taking place at present, but it
may be some time before they are completed. '"

1 Qu(}trtl Howell, A Handy Book of the Labour Laws, (1895).


