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CAREY, J.D.:

These appeals have been taken together because they
involve a common ground and counsel sensibly agreed, in the
interest of expedition, to this course. All the appellants
are tenants of the respondent and occupy commercial buildings
at the Harbour View Shopping Centre in the parish of St. Andrew
in respect of which "Certificates of Exemption " under Section
3{1) (e) of the Rent Restriction Act have been issued pursuant to

applications by the respondent. As they are entitled to do, the
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appellants applied to the Rent Assessment Board for the Corporate
Area for a review of the decisions of the Rent Assessment Officer
on the following grounds:
"{a) There was no notification by any of

the parties that the premises were

being assessed and up to present there

has been no notification.

{b) That the value of the premises at
August, 1280 was not of the value of

$6.00 or above so as to grant it an
exemption.”

At the hearing before the Board, the proceedings took a somewhat
unusual course in that the tenants, as a preliminary point,
challenged the validity of the "certificate of exemption” on the
ground that they were issued in breach of natural justice.
Specifically, it was said, the tenants were never notified that
their premises were being assessed; no opportunity was given to
the tenants to be heard, and there ought to have been a hearing.
The Board held that the certificate was valid, but on the
application of counsel, granted leave to take these points of
law before this Court.

In order to consider these submissions, I propose
to set out some of the statutory provisions in the Rent
Restriction Act. Before doing so, however, it is right to point
out that prior to 1983, commercial property let at a rental of
not less than two dollars and fifty cents per square foot per
annum were not subject to the controcl of the Act. We understand
from counsel for the respondent that these premises were thus
outside the provisions of the a&ct and thus were non-controlled.
The effect of that status, is that the landlord is at liberty
to increase the rental without the sanction of the Rent Assessment
Board, In 1983 by an amendment to the Act, commercial and public
premises were no longer automatically dehors the Act but a
certificate of exemption was needed from an Assessment Officer

by the landlord thereof. The relevant provisions, so far as
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necessary, are in the following form:

"3,—(1) This Act shall apply, subject

to the provisions of section 8 to all

land which is building land at the
commencement of this Act or becomes
building land thereafter, and to all
dwelling=houses and public or commercieal
buildings whether in existence or let at
the commencement of this Act or erected

or let thcreafter and whether let furnished
or unfurnished:

Provided that this Act shall not apply
to—

{e) a public or commercial building
which, pursuant to an applicatiocn
by a landlord for a certificate of
exemption, an Assessment Officer
certifies—

(i) exceeds one thousand square feet
in area and is, for the time being,
designed to be used primarily as
a warchouse; or

(ii) is of such a valuation at the
prescribed date as to warrant
being let at such standard rent
(exclusive of any amount payable
for service) as the Minister may,
by order, prescribe; or

(iii) is constructed after 31st August,
1930, or having been in construction
before that date, is completed
thereafter;

(iv) is constructed prior to the
31st August, 1980 and purchased,
in a transaction at arm‘s length
by another person after that date
but not later than the
31st October, 1682.°%

The valuation which the Minister prescribed pursuant tc Section
3(1) (e)(ii) is contained in the Rent Restriction (Public and
Commercial Buildings - Exemption) Order 1983. Paragraph 2 so
far as material, states:

"2. Any public or commercial building which

an Assessment Officer certifies would have

been of such a valuation at the 3lst day

of August, 1980, as to warrant being let
at that date at a rent of—
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"{a) $6.00 or more per square foot, where
such building is in the urban and
suburban districts of the Corporate
Area (as defined in the Sccond
Schedule to the Kingston and St. Andrew
Corpcration Act); or
(b} $4.00 or more per square foot, where
such building is in any area outside
the urban and suburban districts of
the Corporate Areca as so defined,
is exempt from the provisions of the Act.”
In the result, cocmmercial and public buildings are exempt from
the control of the Act if at the base date, i.e., 31st August, 1980
the existing rental in respect of those premises being within the
Corporate Area, was in excess of $6.00 per square foot.
The Assessment Officer, who is the official
designated by the Act to certify that public or commercial
buildings are exempt from the Rent Restriction Act is a public
officer, for he is appcinted by the Governor General (see
Section 9(8) (b) ). In relation to the performance of his duties
in considering applications for certificates, the Act provides as

follows: [Section 3(13) {a)].

“"(1B) In relation to paragraph (e) of
the provisc to subsection (1)—

{a) an Assessment Officer may require
information tc be furnished to him
by a tenant as well as by a landlord;"

As well, the Act sets up a regime for dealing with decisions of
an hsscssment Officer by the Rent Assessment Board. Both the
landlord and the tenant have the right to invoke the machinery
provided. Secticn 11 enacts, so far as is material, as follows:

“11. (1) The Board shall have power to

review any decision of an Assessment

Officer under this Act and make such

order as it thinks just and, for that

purpose, may obtain, if it thinks fit,

a fresh valuation cf any premises.,

(1B) Without prejudice to the generality

of subsection (1A), the Board may exercise
any of the powers of the Assessment Officer.
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"{2) Before making any order, @ Board
shall give all interested parties an
opportunity of being heard and of
adducing evidence.

(3) Evidence shall be given on oath
and the proceedings of a Board shall be

deemed tc be judicial proceedings for
the purposes of the Perjury Act.”

From this, it is apparent that the Board exercises judicial
functions but of even greater significance is the power given
to the Board to perform any of the powers of the Asscssment
Officer. The Board could, therefore, itself, act as a valuer
or an inspector which means that it is free to act not only as
the arbiter in an adversarial sense, but also as an inquisitor
or investigator, where the circumstances require such a course
cf action.

It is against that background of statutory provisicns
that it has been contended that the Assessment Officer breached
the rules of natural justice. As was pointed out at the hearing
before the Board, what the assessment Officer actually did in
the present case was a valuation exercise. He was given a base
date and relying on his expertise and referring to a valuation
and inspection report prepared by officers of the Board, he
calculated the rental existing at that date. In my view, he is
engaged in a purely mechanical exercise. The contention which
was strongly urged before the Board that there should have been
notification of the application and the opportunity for a
hearing, is wholly inappropriate in such a situation.

Lpart from that material, if he requires further
information, the law authorises him to call upon either the
landlord or the tenant. If he does not require such information,
he need not. What is perfectly clear, therefore, is that the
Act never contemplated any hearing whether of a formal or
informal character. Therc is no warrant, on the true construction

of the statute, for suggesting, as the appellants did, that the
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Assessment Officer is bound to hear the tenant whether information

is required or not. The Lssessment Officer is at liberty to seek
information from either the tenant or the landlord but he is not
fo bound to hear evidence from them.
t7ith respect to his duties under Section 3(1)({e) (ii},
the Assessment Officer is either engaged in measuring a building,
ascertaining the date of the construction of the building or
~ valuing it. He is not hearing two sides to a controversy or an
issue, Mo issue is joinad between the tenant and the landlord
when the latter seeks a certificate of exemption. I would
suggest that there is an issue joined at that point in time when
(;f the tenancy itself, is adversely affected, e.gj., by an increase
in the rental of the premiseg. Until the landlord uses the
. certificate of exemption in a manner inimical to the interests
. 0f the tenant, I do not think the tenant is an aggrieved persocn
entitled to apply for a review by the Board., It is at that
point, that the law providez a safeguard in the form of the
quasi=judicial Board. I am satisfied that Parliament never

intended that the Assessment Officers' consideration of an

‘<v* application for a certificate of exemption should be conducted

as » sort of mini-trial or preliminary hearing. It is perfectly
true that public cofficers are expected to carry cut their

public duties fairly, but I am wholly unconvinced that failure
to notify the tenant of the filing of an applicaticn for a

certificate operates in any way unfairly to the tenant. Certain,

it is, that there is no legislative requirement for notification

of the tenant.

L ———

That this is the proper approach to this guestion,
can be gleanad from certain observations of Lord Wilberforce in

¥iseman v. Borneman [156%] 3 L1l E.R. 275 at page 285:
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“It is necessary to lecok at the procedure
in its setting and ask the question
whether it operates unfairly to the tax~
payer to a point where the courts must
supply the legislative omission.”

There the question being debated before the House of Lords was
whether the tribunal appointed under Section 28 of the Finance
2ct was bound to give the tax-payer an opportunity of dealing
with the certificate and any counter-statement of the Commissioner
of Iniand Revenue, and of adducing evidence.
There seemed to be an underlying fallacy in the
_ argumcnts advanced before us that there was unfairness because
+ the application was made without affording the tenant an
« cpportunity to be heard, granted that his contractual obligations
as a tenant might be jeopardised. It may fairly be asserted that
there is nothing inherently unjust in reaching a decision which
. has adverse consequences to one party in his absence. Typical
. examples are ex parte applications to a Court or an application
v t0 @ Jugtice of the Peace for a warrant to arrest scme person.
The Court will be constrained to intervene, however,
where the procedure is insufficient to achieve justice. Lord

Reid in his speech in Wiscman v. Borneman {supra) at page 277

nade this points

"Natural justice requires that the procedure
before any tribunal which is acting

judicially shall be fair in all the circum-
stances, and I would be sorry to see this
fundamental general principle degenerate

into a serics of hard and fast rules. For

a long time the courts have, without

objection from Parliament, supplemented
procaedure laid down in legislation where they
have found that to be necessary for this
purpose. Eut before this unusual kind of
power is exercised it must be clear that the
statutory procedure is insufficient to achieve
justice and that to require additional steps
would not frustrate the apparent purpose of the
legislation.”

or as Lord Morris puts it at page 278:
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DOTIR,

At the very corercement of the nroceedingz on

17¢h Yay, 1988 before the Rent Assessrant Soard for Kingston

P

and Saint Andrew (Chairmen - Miss Sonia Joncs) counsal for the

«

tenenty challenved the comwetaney of the Board o review the

Coyrtidicate of Exemption insued bs

the Igsessmaent Officer

e

marsuant to the proviszo to Section 3 of The Hent ..ssessment Dot

(The l.ct). The contenticn was that as the

dxcmprtion was null and veid, there could be ne wasis for a

P

review. The offect of their submissions was that thoe issessment

"
U')

Ofddozr would have to start procezedings agalin so that if a
cortificate were to b isguad, it would he a vaiid one. The
Chairman overruled that subnission but instead ¢f hearin:g and
detoruining the merits of the case she accedzd to the terants

L.

reguest that her order should go on appeal to thig CTourt. Such

N

aopeals are permitted by viritue of Section 11(1Z) oFf the Act.

The Ict provides a

rehensive system ¢7 control

Tor 1

B

ented property including puklic or commercial mildings

-
=

but there are exemmticnz stipulated in Section 3 of the het.

The material secticons in the crovisc read as follovs:

"provided tiwnt this bet shall not apply to—
o PO 5 0 0 0O 0B B O DN O OC OV E6 e 0 006 Cc e e 900 LS50 GO G U0 O ® 0N

(e)a Dublic or commercial building which,
pursuant Lo an application Ly ¢ “nndlﬂfd
£ sriificate of cxemn

Cfficer certifies

s one thousand souare fo
wnﬂ ig, for the time boing,
sicrned to bhe used primerily as a
wu¢ehou se; Or

PSES
-
e
L=

oX guch a va‘ uation at the pres~
‘ited date as to warrant zing let
t such standard rent {(exclusive cf
ry arount payable for scrvice) as
the lMinister mav, by owiuy, prescribe;

PR 20
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It is noiocrious that premises controllel by The hcect

arc ranted at a low rote., I7 there was to be de control there
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would be a dramstic rise in rentals hevend the

tunantg beccause of the shortage of premises fovw

other hand, low rentals dlucourage nrivate inve

bricks and mortar and wreclinde proper upkeen. o rnormit

markat forces to omerate, thare are ezemptions frow the pro-
viciong of the 2ct. Uuno 3uch area is public and commercial

buildines at proocril

rentels, The relevant ztatutory

.

instrus.aont is The Rent Resitriction (Public and Cosmercial

jod
«:

Buildings) bxemption Crder 1983, paragraph 2(a} which read

1

A Z \.“.n ‘/
which

ic or commercial hdll"‘““
asessment Officer certi
havae Doen ff such a valuation at
Iist de £ hucust, 1930, as to wer

SJL3C A

beina 1“t 2t that date at a renc of -~

{2} »6.00 or pare per square reot, wiere
such puilding is in the uxban and
subvrhan districts of the Corporate
Avea {28 defined in the Second
Schedulie to the Kingston and St. indrew
Corporation Lct); or
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is exempt froia the provisions of the het.”

-

L mivotal fiqursz: in the administraticn of the Act
is {he Agsessment Cfficer wiw detoernines the sntanderd rent of
controiled pramicoes vhoere thwe et applies, and he alse
Lgmmes Certificates oi Brzomption where the Act douz not

ansle,  See Section 18ia(l). Zuch Certificatzs oF Dremption

vaye issued in respect of all three tenancy agreewents under

=

connsidaration =and ths thrust of the gubmissions Lofcre the

zoard and in this Court wos that the hAssceessment
not netify the tenant taeh there was an applicaticn for

viion Certificates or that they were issued. Ouch

Adaonouritesy, it was urged, vas unfair and in braach of the
rutes of natural Jjustice. it was in those circumstances that
drs. Porte and Lrs. Dodd contended that the Cortificete cf

stion was null and veoid., The record of C.5. Uilson at
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The other case oitell ras Mortwest Holst Tidi. v.

sarinent of Trade (19727 3 511 B.R. 28¢. Thore it was

gtiaused that the princinlces of natural justica nust be

flexible and adopied 0 circumstances. Lord Denning

o
(8]
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The learned Loid Justice emphasised that e was not
clairing that the jurisdiction of the local autbority could
not ¢ challenged bhut that could only be done on limited grounds.
2?0 illustrate this further, on page 11€8, he said:

"It is cf courze conceded that
avthority nust act bona fide.
not here sursaested that there
any mala :¢dv. on the paxrt of
authorit, forcover, I congid
imelicit in this het that when ©
local suthcority make a reference to
tribunal thoy shall not act frivelou
or vexaticuslv. In my judgment, un’
the landloirds can show either ma
or that the council acted frivol 0u”lv or
vexaticusly it is impossible to zav toat
the council in referry ring the matier t¢ the
rent trilwnal were acting ultra vires.”

nrinciples

lied to the present cese, it will
be seen that it is the Doard on review which has the power to

ine the tenants basic richts. Further, asz there is no

egation of bad faitl acalnet the issessient Officer, there
is no basis to set aside his Certificate by this Court. It
is zignificant o note that the drafteman stipuvlace’ the right

in the words of the statute. It

o a hearing before the
ig voeful to set out the terms of Secticon 11 to sce its full

ne and effect:s
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Plil.e=(1) Il omee the
cdecision of the majorlty (o33 th@ nenlors
shall prevail:

Provided that if no majoritv Jdecision is
reached, tho de ion of the Chairmar shall
prevail.”

Yere it is to he noted that the Chairman ig invariabkly
a lawyer so thot the compogition of the Board is lile the old

{narter Sessions with ¢ lerel chairman. Then (1a) reads:

L) crd shall have power tc review
anv decision of an Sssesswent Cfficer under
this nct and make guch order as “rhinks
just and, for that purpose, may obtain, if
it thinls f£it, a fresh valuation of any
nremises, ”
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furvaer, (1B) reads:

nrejudice to the
Jenerality of subsection {11}, the
beard » exercise any of ha DOWMCELS

of thae Ascoosment Officer.
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Here is a further rosc
with 2 legal chairman cwercicing its appellate suncticns fronm
decleions from Fetity Soocions. Mot onlw doeg the toard have

& power to review, but it Joes so by wav of a coxplote rehearing,

L.@.,; it has the rower, i it thinks fit, te obtain = fresh

wiion and may exercise the nower of the Asgessaent Officer.

When 121{(2) is emvhatin, it roads:

”(“‘ i : ¢ any order, a boord
all = L nterested partics on
uJortuuluv cing heard and of
aaduc;mg evidonce,”

Counsel for tihe tonsnte complained to thiz Court that

3 2

2 tenants were anever noeificd that there was o Cerxtificate of
Aveuption issued by the Assessment Cfficer. If that contention

-

is true, this discovrissy shwuld not be allowed to contirue in

fukture cases, onght €to consider devising sone

meihod of informing tenante of the issuvance of zuch certificates

2o o atter of course. In 211l three cases, it was clear that

the fenapts J4id discover {rnr themselves the of thesa

wn Orders as thwey 11 nade anplications for vreview on

rental valuation of 0.0 or acbove as

Ferm €, challencing
av Sswvoust 1%20.  In raeality, once the landlord secks to make
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It is clear that the compilers of the Resident

liagistrate Rules 1933 consitrued the Act in thiz way. Those

Magistrates were acting in pursuance of section 135 and 136
which entrusts the making of procedural rules tc three
liagistrates, That Rules Cormittee in Order III under the

heading Consolidation of Action orx Stay of Proceedings lays

down procedures for a stay of proceedings generally.,

CONCLUS ION

This appeal was in the nature of a test case and the
outcome will depend on the decision on the preliminary point
0of law. The references te the record in this judament are .to
apnlicant C.5. Wilson and we understand there was a number of
cther cases apart from these three. Because of the importance
and urgency of the matter, w12 gave our decision at the end of
the hearing, indicating that the learned Chairman’s ruling was
correct in meking an oxdor that there was no cohligation for
the ssessment Officer to grant a hearing to the tenants

hbefore he issued the Certificates of Assessment.

GORDOW, J.h. (Dg.):

I have read the drait judgments of Carey and
vowacey, JJ.A. I agree with the views expressed and can add

nothing.
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