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Novelnber 30 and December 1, 1998.

On December 1, we handed down our decision dismissing llie motion

herein and pronlised to put our reasons in writing. The promise is now being

fulfilled.
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The applicant, Mrs. Norma Von Cork was at the time of the commission

of Ule offence, wilh which she is charged, an Acting Resident Magistrate

assigned to Ule parish of Manchester.

The indictment upon which she is charged is for conspiracy to pervert the

course of public justice. The particulars of offence are as set out hereunder.

"Norma Von Cork, Christopher Moore, Morris
Thompson, Radcliffe Orr and Clive Ellis on divers
days between the 1st day of Septenlber, 1997 and the
31st day of October, 1997, in the parish of Manchester
conspired together and with Ron Mclean and other
persons to pervert Ute course of public justice by
causing the said Radcliffe Orr to enter a false plea of
guilty to the charges of Possession of Ganja, Dealing in
Ganja, Attempting to Export Ganja and Conspiracy to
Export in order to cast doubt on the validity of the
convictions of Brian Bernal and the said Christopher
Moore intending thereby to pervert the course of
public justice."

The matter is scheduled to be tried in the Corporate Area Resident

Magistrate's Courl, Crinlinal Division, holden at Half Way Tree. When the

accused persons appeared before the Court for the first time the applicant was

granted bail in the sum of T,vo Million Dollars. Her co-accused were granted

bail in the sum of One Million Five Hundred Dollars each.

The motion herein is an "Application under Chapter 3 of the Jamaica

(Cons~tution) Order in Council 1962 (hereinafter called "the Constitution") that

section 20 subsection (1) Utereof has been and is being, contravened in relation to

her".

The applicant prays the Court to grant her the undermentioned reliefs.
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A. A DECLARATION

That Ule right of the Applicant to a fair hearing has been, and is being

contravened by reason of the institution of criminal proceedings against

the Applicant in the Resident Magistrate's Court, before a Judge of that

Court, of equal Jurisdiction to that enjoyed by the Applicant, who was

herself a Resident Magistrate at all material times.

B. AN ORDER

(1) That Ule aforesaid Indictment against the Applicant be withdrawn.

(2) That the Applicant be unconditionally discharged.

ALTERNATIVELY

(3) That all further proceedings upon the said Indictment be stayed

until the said Indictment can be transferred frotn the Resident

Magistrates Court and heard and determined before a Court of

fIigher Jurisdiction, i.e. a Circuit Court presided over by a

Supreme Court Judge enjoying security of tenure, security of

constitutionally entrenched remuneration and insti lutional

independence sitting with a jury, thus to ensure that the applicant

will enjoy her full constitutional and legal right to a fair hearing.

C. AN ORDER

That the Respondents do pay the costs of this Application or such oUler

Order as the Honourable Court may think fit
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D. AN ORDER

For such further and other relief as the Court may seem fit.

The Grounds of the Application are:-

1. That by virtue of section 112 of the Constitution of Jamaica, it is

subnlitted, Resident Magistrates are members of the lower

judiciary and, as such, enjoy a lesser degree of security of tenure

than members of the higher judiciary, to wit, judges of the

Supreme Court and Court of Appeal. Thus, 1/there is nothing in the

Constitution to protect the lower judiciary against Parliament

passing ordinary laws -

(a) abolishing their office

(b) reducing their salaries while they are in office, or

(c) providing Utat their appointments to judicial office shall be

only for a short fixed term of years. As "judges of inferior courts"

tlleir independence from all local pressure by Parlianlent or by the

Executive is not as "firmly guaranteed" as Ulat of the judges of the

higher judiciary.

2. That, it is submitted, whatever the personal integrity of the

individual Resident Magistrate, the concept of judicial

independence falls to be determined on the basis not of subjective

impartiality but of such objective considerations as security of

tenure and security of remuneration.
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3. That on December 12, 1997, having been charged with others with

conspiracy to pervert the course of justice, the Applicant appeared

in the St Andrew Resident Magistrate's Court, accused before a

Resident Magistrate having equal jurisdiction to that which the

Applicant enjoyed at all material times. The Resident Magistrate

ultimately offered the Applicant bail in the sum of Two Million

Dollars ($2,000,000.00) whilst offering each of the Applicant's co

accused bail in the sum of One and a half Million dollars

($1,500,000.00)

4. That the offer of bail granted the Applicant in such a high sum was

entirely without precedent in the Applicant's experience both at the

Bar and on the Bench, and, this leads the Applicant to apprehend

that the Resident Magistrate's exercise of discretion in that respect

\vas not \vholly independent of the fact of the Applicant being

herself a Resident Magistrate of equal standing, then accused

before her.

5. That, further, as respects the higher sum in which bail was offered

in comparison to that relating to the Applicant's co-accused,

charged with the self-same offence, the Applicant is constrained to

infer therefrom an absence of equal treatment under the law, to

which, it is submitted, the Applicant is entitled before the Courts.
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6. That the plain inference from the manner in which the Resident

Magistrate exercised her discretion as respects the grant of bail to

tile Applicant, as averred above is that -

(a) Because of the Applicants status as an accused Resident

Magistrate, the Applicant was being treated differently from

the average person accused of the same or like offence; and

(b) Because of the said status, the Applicant was being treated

differently, in fact from the applicant's very co-accused; and

(c) Accordingly, even at that preliminary stage of the

Applicant's trial, the Applicant ,vas not accorded that

judicial impartiality to which the Applicant is

constitutionally entitled.

7. That it is submitted that it would be ipso facto unfair to require a

Resident Magistrate to determine guilt or innocence of one merely

recently a colleague, in that Ulere is every likelihood, it is

submitted, that, in the effort to avoid public perception of a

favourable bias, helshe may be liable, even subliminally, to

unfavourable bias.

8. That, in all the premises, having regard to the Applicant's status as

an accused Resident Magistrate, charged with an offence against

the criminal justice system itself, the proposed trial of the

Applicant's case by any Resident Magistrate, sitting alone w~ose
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security of tenure and security of remuneration are not absolutely

rooted in the Constitution, would constiLute a contravention of Ule

Applicant's right to a fair trial under section 20 of Ule Constitution.

Section 25 (1) of the Constitution slales:

'''Subject to the provisions of subsection (4) of
tItis section, if any person alleges that any of the
provisions of section 14 to 24 (inclusive) of titis
Constitution has been, is being or is likely to be
contravened in relation to him, Ulen without
prejudice to any other action willi respect to the
same maHer which is lawfully avallable, Utat
person may apply to the Supreme Court for
redress."

Section 25 (2) states:

UThe Supreme Court shall have original
jurisdiction to hear and determine any
application made by any person in pursuance of
subseclion (1) of this section and may make such
orders, issue such writs and give such directions
as it lllay consider appropriate for Ule purpose
of enforcing, or securing Ule enforcenlent of, any
of the provisions of the said sections 1£1 to 24
(inclusive) Lo the protection of wltich Ule person
concerned is entitled:

rrovided Ulat Ule Supreme Court shall not
exercise its powers under this subsection if it is
satisfied that adequate means of redress for Ule
contravention alleged are or have been available
to the person concerned under any other law."

~The cOlllplaint of the Applicant is tllat Ute fundanlental right guaranteed

under section 20 (1) of the Constitution has been or is being contravened.

Section 20(1) stipulates:
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"whenever any person is charged with a
criminal offence he shall unless the charge is
withdrawn, be afforded a fair hearing within a
reasonable time by an independent and
impartial Court established by law."
(emphasis mine)

Mr. Henriques, Q.C., submitted that the right guaranteed under section

20(1) must be looked at and the scope determined. In this regard he cited the

dictum of Lord Wilberforce in Minister ofHome Affairs and Another v. Collins

McDonald Fisher and Another 2 WLR 889 at 894.

"These antecedents, and the form of Chapter 1
itself, call for a generous interpretation avoiding
what has been called "the austerity of tabulated
legalism, suitable to give individuals the full
measure of the fundamental rights and freedoms
referred to."

In essence Lord Wilberforce advocates a liberal approach in the

interpretation of a constitutional instrument

This approach found favour with Lord Diplock in Attorney General of the

Gambia v. lobe [1985J LRC (canst) 556 at p. 565 where he opined -

"that a constitution, and in particular that part of
it which protects and entrenches fundamental
rights and freedoms to which all persons in the
state are to be entitled is to be given a generous
and purposive construction."

This Court is invited in its interpretation of what is meant by an

"'Independent and 1mpartial Court" to consider that there are two units:
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(a) Ule structural

(b) itnpartial.

No complaint is being made about the structure of Ule Court in which Ule

applicant is to have her trial. NeiUler is any attack being made on the office of

Ule rnagistracy. To illustrale the interpretation which must be given to

independence and itnpartiality, tile case of Valente v. rite Quccn 24 D.L.R.

(4TII) P 161 was cited, in which the Supreme Court of Canada held:

"'Judicial independence involves both individual
and institution relationships: the individual
independence of a judge as reflected in such
nlaUers as security of tenure and Ule
institulional independence of lhe Court or
tribunal over 'which he presides, as reflecled in
il:s institutional or administrative relationships to
the executive and legislative branches of
Government. Although judicial independence
is a status or relationship resling on objective
conditions or guarantees, as well as a state of
nlind or attitude in the actual exercise of judicial
functions, Ute test for independence for Ule
purposes of section ll(d) of the charter is
whether the tribunal may reasonably be
perceived as independent. Both independence
and inlpartiality are fundamental not only to Ule
capacily to do justice in a particular case but also
to individual and public confidence in the
administration of justice. It is important that a
tribunal should be perceived as independent
and that the test for independence should
include Ulat perception. The perception must,
however, be a perception of \vhether the tribunal
enjoys the essential objective conditions or
guarantees of judicial independence, and not a
perception of how it will in fact act, regardless of
whether it enjoys such conditions or guarantees.
The standard of judicial independence under
section 11(d) must necessarily be a standard that
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reflects what is cotnmon to, or at the heart of the
various approaches to the essential conditions of
judicial independence in Canada and need not
be Ute standard of uniform provisions such as
the standard embodied in ss 99 and 100 of the
Constitution Act 1867 for judges of the Superior
Courts."

lvlr. I-Ienriques contends that because the office of the Resident tvlagislrate

is not enshrined in the Constitution there is no security of tenure and that

security is the first essential condition of judicial independence. This lack of

security of tenure he contends is likely to put a Resident Magistrate who is called

upon to adjudicate in a matter involving another Resident Magistrate under

great pressure with the resultant effect of bias.

Titis pressure he says may arise from the perception of the public in

circumstances where one colleague is trying another colleague that justice will

not be done. This perception could result in the colleague lllagistrate bending

over backward to dispel the perception to the detrinlent of the applicant

Mr. Campbell sought to argue that the uiatter was not properly before the

Court in that the allegations tend to show that the applicant was contending that

the right guaranteed under section 20(1) was likely to be conlravened and

should therefore have been commenced by "vrit in keeping with the provisions

of the Judicature (Constitutional Redress) Rules 1963.

This submission does not find favour with llle. The applicant's allegation

is that the guaranteed right has been or is being contravened. The process is

continuous. The applicant is contending that for as long as ~e matter remains
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in the Resident tvIagistrates Court the guaranteed right is being contravened.

There is no allegation of "likely to be contravened".

t\Ir. Campbell submitted that:

1. The applicant has failed to produce any evidence to subsLantiate

an allegation of danger of bias in respect of any hearing held or

likely to be held.

2. The disparity between the quantum of bail offered to the applicant

and her co-accused is explainable by the factors \vhieh the Resident

r..'lagisLrate is obliged to consider when considering the whole

quesLion of bail.

3. In considering the question of perception the Court should view

Ute matter through the eye of the reasonable Jnan.

IvIr. Sykes adopted the submissions of 1\1.r. Campbell and fuctiler

subnliUed Utat in considering the question of Independence and inlparliality it

was inlporlant to consider whether the institutional protection afforded the

tribunal was commensurate with the particular offence with which the person is

charged.

In considering the whole question of independence and impartiality, I

would adopt the words of Fawcett ill tIre ApIJIicatioll of Ellropean Convention

011 Iltllllan Rights (1969) p.156.

"The often fine distinction between
independence and impartiality turns mainly, it
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seenls on that behveen the status of the tribunal
determinable largely by objective tesls and the
subjective attitude of its lllembers, lay or legal.
Independence is prinlarily CreedoDl frolll control
by or subordination to the executive power in
the State; inlpartiality is raUter absence in the
lllembers of the tribunal of personal interest in
the issues to be determined by it, or some forni
of prejudice." (enlphasis mine)

I agree with f\:1J.• Campbell for the first respondent Utal not one iom of

evidence has been adduced to support any finding Ulat the Dlagislracy in

Jamaica does not enjoy freedom from control by or subordination to the

executive power in Ule state or that the magistracy has any personal interest in

Ule issues or entertains any bias or prejudice against the applicant

n is fallacious to suggest that because the lllagislracy does not enjoy

security of tenure as the Judges of Appeal and Supreme Courts Ulat it is any less

independent.

Whilst the Constitution does not give security of tenure lo a Inagistrate,

section 112(3) of the Constitution stipulates who is vested with disciplinary

power over Resident Magistrates and ho\v that power was to be exercised. So it

is not as easy to remove a Resident Magistrate frolll office as the applicant has

sublllHted.

The disparity in the bail offered to Ule accused persons to my mind does

not indicale bias. Bail is in the discretion of tile ~1agisb·ale. That decision on

the part of the Magistrate can only be challenged on the basis of improper

exercise of the discretion. There is no complaint that the discretion was wro~gly
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exercised. The complaint is that the disparity may give rise to the perception of

bias against Ule applicant.

I find the argunlent specious. The instances are numerous where persons

charged joinUy are offered bail in different sums depending on Ute nature of the

parties involvement in the alleged crime or the ease with which a party may be

able to abscond and forfeit a small sum.

A matter which ought to be given consideration is the fact that the

applicant is jointly charged with others who have not joined in Ute cODlplaint

and are willing to submit themselves to the jurisdiction of Ute Resident

~'1agistrate's Court. Do we remove the case into Ule Supreme Court Lo facilitate

the apprehension of the applicant Utat a fair trial will be denied her?

In closing let ute state" Ulat I aUl of the view that the perception of which

1-1r. lIcluiques speaks is more imagined than real. It must be borne in mind that

magistrates are legally trained persons conscious of the principle of law which

states that all accused persons are presumed innocent until proved guilty.

I am not satisfied that the provisions of section 20(1) have been or are

being contravened.

For Ulese reasons I concurred with my Learned llroUters in ordering Ulat

Ute 1vlotion be dismissed.
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Cooke. J.:

I have had the benefit of reading the draft judgment of the Honourable

Chief Justice. I respectfully agree with the views expressed therein.

However, I would like to offer my thoughts on the submission that:

It would be ipsofacto unfair to require a Resident Magistrate to determine guilt

or innocence of one merely recently a colleague, in that there is every likelihood.

it is submitted, that, in the effort to avoid public perception of favourable bias

helshe may be liable, even subliminally to unfavourable bias,

The applicant has posited a "public perception" which she fears will be

inimical to her receiving a fair trial. She apprehends that the Resident

Magistrate who conducts the trial will be burdened by the "public

perception" that such Magistrate will be sympathetic to his/her erstwhile

colleague. Consequently. the inevitable approach of the trial Magistrate

would be to dispel this "public perception", In dispelling this "public

perception" the applicant seeks to arrive at the conclusion that the

objectivity of the trial Magistrate will be so adversely affected as to

preclude a fair trial. To buttress this submission. it was pointed out that

members of the lower judiciary do not have the same security of tenure as

those of the higher judiciary. Hence, it was argued. in respect of the trial

of the applicant, it was better to have the matter heard in a Circuit Court

presided over by a Supreme Court Judge.

There is no suggestion. nor could there be. that the magistracy has not

performed, and is not performing. its duties with independence and

impartiality. The want of security of tenure available to the higher judiciary

does not seem to have in any way influenced. affected or detracted from
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Resident Magistrates carrying out their tasks in a judicial manner.

Certainly, there is no public perception that a Magistrate will be removed

because of any particular decision. In any event. a Magistrate cannot be

lightly removed. See section 112 of the Jamaica (Constitution) Ortier in

Council Further, although this case is unique in that it is a former

Magistrate who is on trial, Magistrates have tried a number of cases

involving very prominent persons in our society. There has never been any

public perception that in the trial of these prominent persons there was

any lack of independence and impartiality.

One of the fundamental ideals of our administration of justice is equality

under the law. Were the court to find favour with the applicant's motion,

there would be a situation whereby the applicant would be tried in the

Circuit Court and her three co-accused tried in the Resident Magistrate's

Court. The public would want to know, and is entitled to know, why the

applicant is being treated differently from her three co-accused. Very

good cause must be shown. Has this been demonstrated in this motion?

The only evidence put forward is that 'The Resident Magistrate ultimately

offered the applicant bail in the sum of two million dollars

($2,000.000.00) whiJst offering each of the applicant's co-accused bail in

the sum of one and a half million dollars ($1,500,000.00)." This, it is said,

did not accord with judicial impartiality. Perhaps everyday in respect of bail

different conditions are attached as between co-accused persons,

according to the circumstances which prevail before' the tribunal. It

cannot be said that the difference in the sums is any indication that the

applicant will not have a fair trial. This lack of evidence means that the

applicant can only rely on a theoretical apprehension. The theoretical

apprehension is unfounded. The history of the performance of the
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magistracy gives confidence that the independence and impartiality have

always been maintained. There is nothing to suggest that in this case it will

not be maintained. It is expected that Magistrates as trained judicial officers

will be servants of the law. The "public perception" posited by the applicant

is entirely contrived.

It is right, that all persons who are jointly charged should, as far as possible,

be tried together before the same tribunal. From a practical point of view,

this is preferable because it cuts down on expense and makes better use of

judicial time. But of even greater importance, all persons jointly charged

should receive equal treatment.

The motion is without merit and should be dismissed.
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HARRISONJ

I have read the reasons for judgment of the Honourable ChiefJustice and my brother Cooke and I

am in total agreement with their reasons. I wish to say a few words however.

Submissions for and against removal to the Supreme Court

No issue was taken by the Applicant as regards the Magistracy's jurisdiction over the trial of the

offence for which she is charged. The gist of Mr. Henriques arguments for a removal into the

Supreme Court, as I understand him is firstly, that Resident Magistrates would not be free from local

pressure having regard to their lack of security of tenure and remuneration. Secondly, it was also

argued that there would be an onerous responsibility on the part of a Magistrate to determine guilt

or innocence ofa colleague who now occupies a seat in the dock.

Mr. Henriques argued that the mischief in the case was to avoid the public's perception of the trial

not being fair and further that the Magistrate trying the case might well apply a standard that was

not fair. He asked the Court to look at the notoriety of the case out ofwhich the instant case arose.

The pressure he says may arise from the public's perception that justice will not be done since one

colleague is trying another colleague.

The respondents contended on the other hand, that the applicant had failed to produce evidence to

substantiate the danger of bias in respect of any hearing. Mr. Campbell argued that the disparity

between bail was explainable by factors which the Resident Magistrate is obliged to consider in

order to properly exercise his/her discretion in granting bail. He asked the Court to look at bias

through the eyes ofthe reasonable man. The test he said, to ascertain whether there could be bias is

whether there was a real danger ofbias of the Magistracy.

Mr. Campbell further submitted that having regard to the training of Resident Magistrates they could

properly adjudicate in the matter with an impartial mind. He argued that if the Court were to accede

to the Applicant's request then, there would be unfairness if the applicant were to be singled out for
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special treatment. In addition, Mr. Sykes submitted that since there was concession that the

Magistrate's Court had proper jurisdiction over the trial, there was no real basis that there would not

be a fair trial.

Reasons for judgment

The researches of Counsel and indeed ofmyself could not unearth any case within our Jurisdiction

where a Resident Magistrate was on trial for the offence charged in the indictment and has made an

application before the Court in terms of the motion filed. It was said by Mr. Henriques that it was

the first time in the history of the judiciary in Jamaica that a case of this nature has arisen for

consideration. This Court therefore, has the onerous task ofmaking a decision on the issues raised.

Trial by jUry

As in England, in most parts of the West Indies including Jamaica, jurisdiction at first instance may

be exercised summarily or by trial on indictment. By law, trial in the Resident Magistrate's Court

is by the Magistrate alone without a jury whereas a jury is indispensable in the circuit court system.

Although many indictable matters can be heard by either tribunal, the law is quite clear however, that

there is no power in the accused to elect jury trial. See R v Gregory Stephens Report 573 (Jamaica).

Issues of impartiality and bias

Let me now tum my attention to the issues of impartiality and bias. It is sufficient that there should

arise from all the circumstances of the case a reasonable suspicion that strict impartiality could not

or will not been shown in adjudicating the questions before the Resident Magistrate. Lord Justice

Vaughan Williams has stated in a well known passage in his judgment in the case of Rex v The

Justices of~ondon (1908, 24 T. L. R 274), the following words:-

"No one suggested that in these bias cases it was necessary to "prove bias in fact, or

that a finding that there was a sufficient "bias to disqualify a magistrate involved any

consideration of the "personal qualities or personal action of the m~gjstrate said to,

be IIdisqualified. Every one agreed that the whole basis of the decisions as to
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pecuniary interest and bias was the question as to "the effect likely to be produced in

the minds of the public or a "class of the public as to the fairness of the

administration of "justice if the magistrate objected to were allowed to sit and "take

part in adjudicating upon the particular case. This "question was one of fact, and it

was a question which was "difficult to decide because it was really a question of

degree. lIAnd it was a question which had to be considered and decided "separately

in each case. "

The authorities show that it is not necessary that bias should in fact be established: it is sufficient that

circumstances should exist which might cause a fair-minded and reasonable man to doubt whether

justice will be disinterestedly and impartially done in the matter. The Supreme Court must be guided,

in exercising this jurisdiction, by the maxim that it is not sufficient to say that justice will in fact be

done in the matter; it must be sho'Ml that it is apparent to all reasonable men that justice will be seen

to be done.

For the purpose ofapplying the above principles to the circumstances of the case before this Court

the facts outlined in the grounds in support of the Motion and the affidavit of the applicant were

examined and considered.

On the face ofit, the only allegation which speaks ofbias or likely impartiality and bias is that which

concerns the exercise of the Magistrate's discretion on the matter of bail. I did not accept the

averment that the difference in the sums offered for bail amounted to an absence of equal treatment

under the law. I bear in mind the principle that bail must not be excessive (Exp. Thomas [1956]

Crim. L. R 119) as well as the principle that the means of the accused would have to be considered

when fixing the amount. I do believe, that these are factors a Resident Magistrate did take into

consideration on the issue of bail. The following dicta I find quite apt in the circumstances:

"The measures to provide an opportunity for bail to be granted to an arrested person

pending his trial are merely procedural, and although they impose a public duty on
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the police, do not affect the question ofthe guilt or innocence of the accused person".

Per Cools-Lartigue in R v Wilfred Wright (1953) 6 1. L. R 265 (CA)

I concluded therefore, that no evidence has been adduced to show the danger ofbias now or likely

bias and/or impartiality in the future. See R v Gough [1993] A.C 646.

A~~ointment and tenure of Resident Magistrates

In Jamaica the power to make appointments to the office of a Resident Magistrate is set out in

section 112 of the Constitution. The section states inter alia:

"112 (1) - Power to make appointments to the offices to which this section applies

and subject to the provisions ofsubsections (3) and (4) of this section, to remove and

to exercise disciplinary control over persons holding or acting in such offices is

hereby vested in the Governor General acting on the advice of the Judicial Service

Commission..."

Section 100 (1) speaks of the tenure ofoffice ofJudges of the Supreme Court. The section reads inter

alia:

"100 (1) - Subject to the provisions of subsections (4) to (7) (inclusive) of this

section, a Judge of the Supreme Court shall hold office until he attains the age of

sixty - five years:

Provided that :-

(a) he may at any time resign his office; and

(b) The Governor General, acting on the recommendation of the

Prime Minister after consultation with the Leader of the Opposition,

may permit a Judge who attains the age of sixty-five years to continue

in office until he has attained such later age, not exceeding sixty

seven years, as may (before the Judge has attained the age of sixty-
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five years) have been agreed between them."

(N.B The age of retirement is now seventy yearS. )

The decision in Valente v The Queen 24 D.L.R (4th
) 161 speaks ofa perception as to whether or

not the tribunal enjoys the essential objective conditions or guarantees ofjudicial independence, and

not a perception ofhow it will in fact act. It is my considered view, that although there is no express

provision in the Constitution guaranteeing the security of tenure ofappointment and remuneration

of Resident Magistrates, they are not necessarily susceptible to pressure and/or removal at the

''whims and fancies" of the public or political directorate. The Constitution safeguards against this

and puts in place certain measures before any action can be taken against the Resident Magistrate

for failure to carry out hislher judicial functions. I am further of the view that a Resident Magistrate

need not "look over his shoulder" so to speak, when he or she is called upon to carty out his judicial

functions.

Finally, I ask myself this question: Do we not have one Resident Magistrate in this Country who

could display the qualities of impartiality and lack of bias? It would be a sad indictment upon our

Magistracy if there was none. Why should this Court separate the persons accused and allow the

public to believe that there is partiality and inequality before the law? I do believe and so hold that

the matter ought to remain in the Resident Magistrate's Court.

For the above reasons, I was in total agreement that the Motion should be dismissed.


