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BEFORE H. 1. C. BROWN,
A/C.J., ADRUN CLARK, J.
A!\"D LAW, AjJ.

]n the Full Court.
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The La... \\;th regnrdto the p3yment of interest on a debt \yhich as
remninea unp:\id is unsn.~isftH~tory, but unsatisf:l.ctory I'S it is. i hill!
been too long settled to be dep:\l'ted froin (London Chl\tll'lln' over'
R~>. Co. v ~ollth-E:lsternR~"Lil\"tlY Co. (893) A.C. 429): Int-erest
CsnDot be cbimed in this case<under any gener,\} rule of t Common
Law, The general rule is that interest on a debt is not .wr.b1e unlesi:!
it h~s been expressly Of impliedly agreed that it shall l.i£1. In ot,her
words, there must" as a rule. be a contra,. t· to ray i f"st.

This Court is unable .to s:\y th'l,t there WItS here y express contr;1ct;,
Thl\t would depen\.l on the word Of the appellant' his evidenee re:~ding

"He s:1.id he would pay me interest until he p' '6 the a.mouni." .There
is no reason why his word, if ae~ted, sho not be sufficient but as
that depended on the evidence he gave an ow he gave it, tlle l\1a~
trate's opinion is decisive. It is clear at the Mn.gi.strMe has not
Rccepted his evidence on this point {L it would becontr:l.ry to the
principles on which every Appellate urt slJould act to dist,nrb his
conclusion. I '--

There heinl'!; no express contra was there an implied contnet? It
was submitted th:1.t Exh. "A" ows.~of de9.1ing. It c.mnot he
assumed t.ht1,t interest Wtl.8 p:' on e:l.Ch tr,\nS3ct!.t'n, the pb,intiff h~
not B:lid so, nnd, the £10 pu aQwDTor interest in "A" is tUU111 apparently

, arbitrnrily fixed for lntere III July to September.
. There were hete lt~~l. . s which could constitute 3. course of business
- this is only a 'iSoltt:· ,rt\nsaction.

Then it--iS ,d t :'. the appellant is entitled to interest under Law
45~~.1 The. own.nee of interest under that Law is a question
lef t ~c . to tll . discretion of the Jury. In this c:\se the point does
no Appear to h· 'C been put t,o the M:'.gistrate but it is clear from this
Judgment th:t le considered it and decided, not to lOBo,," interest.

In view of the fact th3t the plnintiff c;une into Court with n story
of ~m exp •s agreement whi-eh story was disbelived.·: in view of thf\
many inc sistencics in the claims for interest made by him or on his
beh2,lf a YeriouE times; :1Dd in view of the findings of fact, sufficiently,
in our pinion, sust:\ined by tbe evidence, that plaintiff hl'.s received
eerb: gr:,tuitous benefits in kind from his debtor. there is no re(l:son
for aying that the Resident Magistrate W:lS ":TOng in so exercising his

. cretion in the matter.
The appeFJ will be dismissed with £]2.;{;oil~S,

-,

\

. \.

~,

J

!
t
l
I

I.' .

t
l
~

""I'~
;

•

.~

.'

..- ~ .: '.....

. :r'
:, .\

,,:·,t

•

.". , .. ,

. ·,',111

t ~h~

~. 'nJ~

'." ..f
; hw

" 1.11\" i:i
~ :0:\111-

The following j\idgmf~l1t i'nwhich the Acting Chief Justice 'and Law,
Ag.J. concurred, was dpJ.~lItt"e.d by Mr. Justice ADiUAN CLARK:

1. I~ this ca~e tht' plll("'nt+dih:o.ed t~e sum of ~a" damages fro~
the deleD~an~ lor tI'l~;'pa~in., rJll hlS cultlvat:ed lancrat "Old England
and reapmg tl~erefrom il~UArlti~.y of escallions and of. th»mfl.. .

2. The ResIdent Mag~~ gave judgment for the pla.mtdi for
damages which he asses.;;,;;,i at'.£ 11 and costs; and from thiEl judgment
the defendant DOW appcd$: ON
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28th JtJ.y, 1928.In 'he FuU Court

BEFORF H. 1. C. BllO"'''N,
A/C.J., ADRIAN CLARK, J ..
AND LAw, A/J.
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The follmving is the judgment of the Court:-
There is ample e"idence to support the following findings of the

Resident Mawstmte;-
. HI accepted the pmintiffs' version ,that Noyes l1.fter So period of over
12 years was in' sale quiet and undistur'Ped possession of the land in
which t~e ll.ct-s comphined of by the pbintiffs were commiUerl by the
defendants; t.hat such lr,nd formed part nf Stokesfield which "'us sold
by Noyes' executors to Lindo Bros., and by them to pbintiffs who
rightly entered into possession; and that such bnd "':'05 part of land
comprised in the pkintiff'6 certificM·e of title (in e'-ldence A) f.nd into
the possession of which they had rightly E'mered; fond I disbelieved the
version of the def£'nd:mts th:>,t they continued in possession ;t!ong with
Noyes nnd exercisell acts of ownership until his deD.th end suhsequentlYi
and I found thr.t cny entr,-,nce by defendnlts on the If-,nds subsequent
to Noyes' deeth or since the b.nds were purchr.sed by pkintifis t'..B pan
of Stokesfield constituted c trespftss."

The tresp~!ss compbned of in the particulars of chim consisted of
bre:',king and entering the plr:.int.iffs' _close, stopping::. survey, tramp
ling the soil [mel herbage and other "Tongs committed. It is sufficient
to support the judgment thr.t the Resident xI::,gistrnte hl:~ found that
the Innds on 'which the defendr·,nts entered :'re pr·rt of Stokesfie'.d and are
comprised in the pl:,n rJtnched to the ph~intiffs' cJ'rtific:'.te of title.
. The defend:mts ,yere not· persons "interested in :':nd to be p,ffected
by" the survey within the mer.ning of sec. 20 of Lw 31 of 1894 r,nd the
Resident Magistrn.te's judgment must be dfirmed f.nd the &ppeal
dismissed \\-ltb £ 10 costs.

1
1927, not by thedefendent, but by :Mrs. Francis. The plaintiff there
fore can have no ~ght of action for trespass to bnd aj:!;:1oinst !,he defend::mt
who took possess1on after the tennncy hud been deternuned by Mrs.
Francis.. Wbat. other rights, if :my he may possess and n.gn.inst whom
and by what procedure they might be enforced it is not for this Court
to declare upon the hearing of this appeal.

This appeal will be allowed with £10 costs and the judgment in the
Court below will be set aside f\nd entered for the defendant with Cost8.
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The follo\\ing judgment in which Lc\w, Ag. .J. l~oncurred, Wl.l.S delivered
by t.ne Chief Justice:-

This is an appe:\l from a conviction recorded against the appellant
for a forcible ent·ry contrnr;r ~o t.he St.at.ute 5 Rich. 2 St.. 1 Cap. ';'.

R. v. PEAT.

,
. !

.. -

In the Full Court.

BEFO,RE SIR FJENNES BARRETT-LE...~ARD,

C.J. AXD BRO",..S, J.
AND LAw, AIJ.

3rd December, 1928.
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~. '1'111' filltlill)l::' of fnct. ami th~ lpgnl !!fOunds 011 which t.ht' RI'"irh'nt
M/lll;ist 1"1\1,1' "n:,,,;.1 his judgment nre not \'CTY defilliiel~, ~t out hut. tlw
followill)l: fal'l" "llll'rgc clearly from the eyidence:-

(a) TIll' pr'llwr1y known :~s Ohl En~l:'ml h"ol belonged to :\ Mrs.
lkrlw,::." Fr.',ncis who lives in C:~n::.fh.

(h) The pl:-.inliff was ernployed by ~IrS. ~bneis as her rent collector,/
:~.nll o\'rrseer. He received no wn.ges but was nllowed to
cultiwtc no portion of the property. '

(e) On 28th September, 1927: the defend",nt purch:\sed the property
in fee simple free fro,n cncumbr;mces ~.nd was entitled to
possession from th~\t d~te.

(d) On 5t·h October, 1927, the defembnt in bct took possession
l\nd Mrs. Fr.'ncis through her f),gent Mr. Olley on thp,t S?me
d:1.y disch:1rged t.he pbintiff from her employ:nent a.PPl~rent.ly

\,';thout. deeming it. necpss:u'Y to give him :'I.ny Dotice. It ~,

epperrs from the tern1S of r.. letter, j~xh. "B" from the pb.intiff
to l\lrs. Fr.:,ncis, thr.t he :tccepted this dis~niss '.1, :,.nd duly
handed over the rents fl.nd the rent book.

(e) On 27th OCloher, 1927. the defen(hnt wrote ;1, letter Exh. "A" to
the pldntiff ~ the follo'\ing terms:-

"Kindly t-e.ke notice thd your occup:,ncy of bnd on the
'property known e.g Old Engk\nd, .W:·o8 1'. service ten:",ncy, l'lJld :loS
your sen-ices h:we been dispensed with, you no·.·.. h:we no
right to enter the property." .

(f) On 4th :,.nd12th J:'.nU:lry, 1928, t.he defendr.nt's servp.nts ent.ered
some p:Lrts of "Old Enghnd" cl1ltiv;~tecl in esc.:\llions :~nd

thY11,e. picked them roD<1 sold them, the proceeds being received
f!.nd kept by the (\efend' nt:

4. As to "..h<.t were the eXl'.ct terms of f.ny p,gree!11ent between :Mrs.
Francis r..nd the pl'\intiff there is no finding of Let, b~' the Resident
Magistrate nor is there :'ny finding .. s to th~ extent of h-~d th:.t the
pb.intiff w:'·s entitled to cultin.te 'nor LS to whether the 1:-.n\l entere(l
upon "-:15 kD(l in f(l,ct occupied under the teH"!'lS ·of r.ny :'.gree'nent
bet.ween Mrs. Fr, ,ncis ;',n([ the pl:'.intiff. There \\';'!' consider.\ble conflict
on these points, lhe pk:.intiff, in his evidence st~,tino;' tn:-.t ne w:".sentitled·
to 2 acres while n rent book which wasnroducetl by dE'fend~:,ntbut which
had been entered m:lCi kepi h:.", 1he pl:;,intiff she":ed him to be entitled .'
to 1 acre onl". ";-1:;,> ("':idcnce :!l'.'en for tht: defenct:"\nt moreover \\"as tV'

_ the effect 111:,1 !,l:..int.iff hud CLi.jtiv~.terl [l, total of over 8 acfes and tha
the eSl;..lliolls :'Bel th'''1.ne·lw,d he,'n re:l.ped from only H n.cres . the
remaining cultiv:ltion' being 1':'ft UL1.touched. There was dso some
evidence that the plaintiff's wife h"(1 cbimed the psc:',llion clllti\':'l ion
as being hers and not the pln.intifr'F.'

5. The nccount p;i\'en by the pi:l.iIlt,i~j'.\';~s :"5 follows:-
"l had been in ch:lrge of t.he propl"r:': ~or :lobout 18 ye.ars .

For these services I ,,"ouid have clwr!?·\".i t 12 per yem If It h~d not !X'un
arranged otherwise. This woulrl h:L\"p \'Ieen :1 fair and J'('ftson;\bl~
amount for such services. 'v11i1e I W:i!':' ":)1::, hcndu1l'.n I was in pos:lC'!;~ion
of nnd cultivl1ted :1 p0l1ion of the S:'.ili P!"" 'rty e.hont 2 [tCfes in C'xt('nt.
If I had re.Dted these t.wo nocrl's I :'vou1,1 L .'~ hutll? P::"Y, £2 per ::~mll~

I for ~[1.me, I.e:, £1 per e~lch :',cre. I p "" '.' L'Jent lD c:sh.. , Insf("ltl of
paymg rent In c:8h 1 nJl·n~p.:ed the pr"r'" ,it'(' of ch[rge.

If thi~ .wrsion be fully :J.ccept~d thC' p., ItA,it'iliif h:t$ ~ot. m:"de out th:\I,
he h~',dm tlu' 1:1Il1 :'ny /£re:I.1er mte·l.',I>*, ttwi~ f)! .1L tpn:'nt lbt'wllI~
whosp·' rpTL:'.nc,- Wi')'; ~:o-tr'rmmolls Wll I, \\u ~\'ll'P:; :~.:; rr:o:nl-I:IllII'I'! "r.
30(1 that !\ueh Services :md tenai~cy ~iTI·.e. ctotiQ'mined on :.illl Uri. ,1."1'.

,
!

!
,I
'\

LI

11
:1

J

i
I
'J

I
I

,
1 !

!
l"•I
•,

'"0'

nl'i
,.j ,~

r; I~
\ ' ~, :,.

,1

!'I
11
i, I

i:1
·'1

'!
I
~
I
I

ii

!l'
"I~ :,.

I:

1:,
1:'
;J

~, .

+.44,,0. ,. ;a '_.- " .... ,,_.....,.,.......--------........-~'-_ ..-.... -'~.

I

!
II .

/~


