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CLARKE, J.

On the nighit of June 25, L1987 the plaintiff, Ernest Walker, thewn
56 years old sustained injuries when the motor truck in which he was travelling
overturned along tlie main road at Boscobel iwn the parish of Sc. Mary. At zlil
material times the second defendant was driving the truck as the servant or
agent of the first defendant, the owner.

The plaintifi has duly encered interlocutory judgiment agaiust both
defendants in default of appearance. s liatility is not in issue damages now
fall to be assessed.

To ¢o so I must first of all deterwimne in the light of the evidence
tire nature aud extent of the plaintiff's injuries resulting from the accident.
He was admitted to the Port iaria Hospital on thz same night of the accident.
with the following injuries.

1. dislocated right elbow;

2. 3" vo 57 laceration of the right kaeej

3. 5% abrasion of the right flank;

4. 1" to 13" laceration rigat froatal region with

crack fracture of the frontal bone.

The plaintiff has no recollection of the accident but recalis

regaining conscicucn:iss ia hospital about 3 o’clock the following merning,

Both the lacerations over the right frontzl region and the laceration Lo
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the right knee resuired suturing. On August 24, 1547 he was admitted oo
the kingston Public Hospital for open reduction of the dislocated olbow.
However, this operation was pevformed as late as Jctober 6, 13587 because ol
his unsuitability for general anaesthesia before chen. He made satisfactory
post operative progress and was discharged from wospital ou October 17, 1507
in an above eibow cast to be followed up in the fructure cliaic., The plaster
of parig cast alomg wirh VYeorivo was removed on November 30, 19¢7. The wibow
was sctisfactorily reduced by then, but ther: was stiffness in the joint which
requicred physiotherapy.

Dr. Homer #ose; 2n orthopeedics surgeon examined the plaintiff ou
October 10; 1988 and on July 13, 1989. I accept his evidence tuat the iumjury
to the clbow ilu consistent with the history the plaintiff gave hiwm and could
have occurred as @ resuit of a motor vehlcle accident on June 25, 1987.
Dr. Rose found a lonmgitudinal scar along the posterior aspect of the vight
distal arin and elbow. There was crepitus of tue elbow. The range of movewmant
of the elpow was restrictoed: 75 degrees to 135 degrees; the normal range bedng

from zero to 135 degrees. The plaintifi had grade four power in the right hund

aad 80 thove was some weakness in that hend. There was, however, ifull pronaticn

sid suplnztion of the right foreana.
A-rayeg of the rvight elbow revealad:
(2) loss of joiut space with ivvegulerity oi the articular
surfaces;
(b) lateral subluxetion of tihe joini with fraguents of
bute in tne soft tissuw.
his radiologlcoi finding indicates osteoavthvitis in that clbow joint and
confirus the plofntilf’c evidence thot he still feels pain in that joloc.
As Dr. Kose said, ii is a painful condition and ig wmost likely to have rasalten
from the dislocution of the elbow and the interval between injury and rreat.oai,
Dr. sose said that the injury to the ¢lbow does not exclude all fowas
of work, ouly heuvy wenual wors such as usiag £ cutlass to do farming ov iiftuim,

heavy loads with the

ght upper 1imb., Tie plaiecciff had full intermal and
external rotution of cthe right shoulder. In rvespect to the wlbow Jr. kose oprd
that the plaintiff’s »urmanent dlsability wes not were than 154 ¢f the shole

person,
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Although tiae dislocation of the elbuw and the laceration to the
right koee couid have occurred at the sane tvime, the findings revealed fre@
A-rays Of the right wuee indicate depenerativ: arturicis in that knee.

As Ur. KRose deposed, that condition in the knew is not actributable to aay
trauwa caused by the accideat, but resulis from the age of the plaintiif.
Since any paia and surferiung or loss of amenity arising from that arthritcic
condition in ths Inee is plainly too rewwte a cousequeince of the zceildeat oo

plaintiri ceimwer be

cuenred i that regard.
Now, wihat 1s the nature and extent of the ploilotifi’s head injury?
He sustained o 1" to 13" laceration of the right side of the forehead witn

crack fracture of tne frontal vone. 1 readily find, as he alleges, that e
became concussed and lost conscivusness for upwards of 5 hours after the
accident. This was followed by post cencussionnl headaches. But he also
alleges inter alia iu the particulars of his amended stateinent of clala that
in couseyuence of the accident he sufiered "domage to the brain resultiug in
60% iuss of function.'’ ias it been proven thac pe has suffered brain Jdasmage?

duch of the evidence and argument cuncerns tnai question,

Since any braia damage 18 a serious luajury the resolution of the
issue will affect the eventual quantum of damnges to be awarded. The acdicai
report of Pr. R. &. Cuhucks, ncurclogical surpeown, dated June 22, 1990 is
ingtructive. 2 s3w the plaiutiff in August 158% and had a CAT head scan cona
The scan showed wormal anatomy. He reassured tha plaintiff that no brain damegs
had ocecurrzd and that tuae hcadaches would seetle, as they were post concussicual
in origin. Dr. Checks finally zaw the pleintiff on Jume 21, 1950. The piafutiif
then reported that apari frow the sccuslonal ache over the right side of ails
forehead he was ace nnving auy problems. iis mental state, speech and fuli

naurclokical exauwination revealed no abunoiwality though he had a flexdion

deformity of the vignt elbow. The optic fundi were normel snd all four liuwbs

1. br. Cheeks concluised chat there was no evidence that

neurclogically noru
the plaintiff's brain was damaged. e found that the plaintiff suffered o

concussion tollowes b7 trousient pust concussglonal headaches which had subsided.




Yot before we the plaintirf mads a complote volte-face. He tescified

that he has persisteus headaches, “"headaches all the while,” and black ou

[
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about twice a week. he said that because his head was not “functioning right”
he went to sew wrs. Hiilda bvang who gave hia some tests,

nrs. Evz

consultaut clinical oul wducaticnal psychologist,
speclalises in .courc-psychnology. The plaictiff was unt referred te her by the
neuro-surzeon but oy ails attorney, rr, Hevmon bamuels.  Approxlumately a wonth

after Dr. Caeeks fin

examined the plaintify she examined him acd carried
out certain psychoiosical tests. She said tuat 211 that the plaiutiff teld her
of an acciden? woes wiooeve 1Y occcurred, that he had o s5lack cut and found himgolf
an hospital, wvonsble co Lidt his rignt hand. &She said that because of what he
gave as his pre--accliuent sucial history she held tnat he was psychologically

.

nealtiy pricr to the aceident., Frow the date she obtained frow the examination

and tescs she concluned tiat he suffered brain damage, more particularly demsge

to the right kemiophere in the frontal aroa or che brain resulting in not, be it
noted, 60% luss of Luuction {og pleaded) oput in 607 disabilicy of his poiential
at the time of the zsceldznt., Sne said that by “Lotential™ she means wha® he
could have buen »f it were not f£or tne accident.

Thie plaintilt fapressod we as an dotellipgent witness. he showed by

oy

iiis answers to cuesilons asxed of him that e cowmprehended them. He also showed

a facility tou rugned

cortaln salient facts auvantageous to his case.
It iz Lo 0w ohseyved todb tie only Jarta Mrs. Evans collected in

‘& pre-accident social history came from the plaintiff

relation to che pi

T

himself (a higaly schijcctive and biased source) and eomcerued his schooling,

fawily cnd business. She aade no attempt o pet Information about his pre and
post accident conditicn from his family and cequaintances. When I add to all
that the fact that sihe did not rocommwend a course of treatmeut nor referred
him to & neurclogist or neuro-gurgeon or any oither medical man for the prave
brain damage she said he cuffered, I am led to luok askance at har conclusicag,
I am comstraived on the cther hand to nearken to and sccept the
objective finding i Dr. Cheeks &s to the aboence of abnormality on a full
veurological examination as well as to the absence of brain damage.. I find

therefore, that the plaintiff suffered no braln damage.



GENERAL DASAGES

(a)

caifering and Losg of

The eviderce T accept padnts o picture of a widdle aged man who survivaed

() a concussiocn fullowed by posc coucussionoi
hezdaches which oave subsided (1) lacerntions to the knee and Frontal T hon

Witihh ¢reck fructure o the £
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outal bune and abrosicas tu che hip all of waich

have healed and (e} o

islocated right elbow which has been satisfactorily

reduced after

in es well ag out «f hosplval over a period of son. four
wonths., Toe evidentiol pleture also depicts o vesultant flexion deformicy of
the righe clbow with wotecarthritis in that eibow jolnt leaving the plaintiif
ith & permanent Jiscbility of soume 15% of the whole person.

The awards in Che cases cited by counsel on both sides provide no uide
as to the award I ocu:bt to wake under this hend ir the instant case becanse I
find no sumirarity befween the dnjuvies to any of the plaintiffs in the cited
cases with tihe injurics of the plaintiff in thoe iustont case. In my judgment
an award of $75,000.00 is vealiscic aud reasomavle. It represents fair and

reagonable compensation o the plaintiff for pain aud suffering and luss of

awtenities, past, preszint and future.

(b} ROBY Ok ontuing capacity
Mr. Saugieds cabwitted that T should meke dn award for loss of future

earnings. I fiac

evidence to support an award under that head.

The plaintify is sgill o

Ax DY, woss pointea out tne injury cto tha

elbow excludes crliy naavy wmanual worik such as usisg a cutlags to Jdo farming ow

to 1lifi nesvy Loads.  &idthough the plaiutd

accident he was & {erwer owd buyer and seller of

ricultural produce bis evideuce
shows that his incuine would come entirely from the latter activity. Subject to
the vagaries of woirgoting tiere is no reasom why he cannot continue to pursue it.
He could coutinue Lo purchose produce in the f£leld, pay somecone to take it to a

truck for traugportation to the market place where he could as hie would do priny

to the accident pay g to off load ind caks it to his stail,

The plaintiis way, however, have o look to farming or monual work for

liviug or to supplossat his ilncone ror

in the future before the

)

estimated cud of his working life. In thot event be will be handicappad, for



he will be unoblis to use o uwachete to do E£arudn, or 14ft heavy loads. 1 must

thererore wostimate awd quantify the present value of the risk of financi

datwag i e bue o mosoexrt to a type of farning anvolving bheavy manual work

In that event hne would nave o ewploy extr. help., He must therefors b cw

e

for tie diminubion ln carniu, Capaclly o8 4 Lavtuel,

Tawing doto secvune his age. the neture of his dusability and 2l tio
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variable facturs sud e wewal discowuat for the dusieciate recsipt ol

iuwp suww, I assess nis Lloss of earniug capacilty wo be $15,000.030.

SPRCIAL DAMALYES

I aliow tne svu 0f §l

o

y tiwe partizs to have been inelyiad
by the plaiutifi as itums ot cpeclal dawages as followo:
fureks Medicel Limited C.T. fead Scan - $ 1,325.00

nedicntl o

tw Dr. Ch-ous = P 200,00

s

weddeal ¢ av Kilngston vuolic Hospitael - § 60. 00

I allow & wnricher swa of $2,178.00 whilch represents the followiag

t

ltews of special o Tiege the plaineiff bas proveu:

EN

fledical axploses pald to Br. Hose

$  430.00

o elindical psychologist - 1,10G.60

R

“ LA R Y el
P 125,00

”

Traveliic, v7 seexk wedicnl actenticn -y 25009

i

An award fov loss of enrnings for throp years is in oy view recsonnnle
representiiy, @8 Lt cwee wie perdod frow the date of tine accident on June Z5, 1987
to June 21; 1990 waen Lue plaiantiff wos last scen by wr, Cheeks, the neuro-samrpgen.
or. Cheeks fuuane tnea that the plaiontiif was neurclogleally sound and cancluded
tnat his poust coucuszional headaches had suoside . I find that by then at the

latest tne pglaintilf would have been wble o yoou

vuying and selling

agricultural prowsce, slthougin en the evide

nee his uet weekly profit works
cut to 1,008.00 he b7 oot gatisficd we that he would have earned as wmuch as

that consisteuntly wvery weok., 1 accurdingly reauca the weekly sum Dy one tnird

it Chis coues o 366,00 a week, Thus hig icss of earnings for the threg year

period works out o 4,354.00,



The Awarc

daving regard to the forepoing L
heads:
(1) Poio and Suffering and luss

(2) Loss uf earnin. capacity

There will be intevest at 34 p.a.
19¢h July, 1989 the date 0f the service of
wannges L assesg ot §100,147.00 with iutere
the date of the deccldsnt, o today.

Tihe deicadouts mast pay the plain

if not agreed.

assecs peneral daumages uinder two

of apenities - §  75,000.00

5 9G,00uU.0u

on the sum of $75,U00.00 franm

the writ, te today. Special

o at 3% p.s. frow Jume 25, 1847

21ff's costs which are to be taxed





