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RESIDENT MAGISTRATE'S MISCELLANEOUS APPEAL NO. 1/91
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M. Brown for the Appellant

M. Clarke for the Respondent

June 2 and July 7, 1882

RCWE P.:

v the conclusion of the arguments, we allowed “he appeal,

and, as promised, we now reducs our reasons into writing.

the 19th Sepuember, L850, gave birth to a son, Corrav. In a

tatiier. The learned Resident Hagistrats refused the application.

The appellant testified that she met the respondent in
Decenmber of 1329% when she accepted a ride ¢n his tiruck and saw
him regularly thereafter. She alleged that she had sexual inter-—
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course with nim for the fir me at Pommel's in Sante Cruz and
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thereafter they developed an intimat

(0
k
(4
ot
Q:
rt
J=
o]
=
1]
ey
b
e
e
o
U
b
i)
o
o
]

supportec by her sister who gave evidence that the respondent
would take the appellant cut every Sunday and the appellant would

return the follewing moxning.




The appelliant admitted that she nad & previgous relationshin
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met the respondent. She
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€ise whilst she was seeing the responuent.

Prégnant and »it 1sner testimony that the respondent

was the father of the child and promased Lo “siand by her,®
Undexr cross-ezanination tihe appeliant expressed a‘willihgﬁess
to have a Licod test caken. It is ofF mmportance that noe application
was made Ly the respondent for an Order ror the same,
The iespondent on the other hand testified that he firzst met
the appellant on the 28¢h of January, i3%0. He admitted chwat on one
cccasion he had drinks with +he appeilant and they engaged in sexual

intercourse,

respondent testified that on

o

Donald Linton, & witness for h

v

the 7th of Harch, ~98%1, while he was at ithe Court, he overheard the

respondent tell “someone® that the enilu Was lr. Howell's but she was

[0

saying it was the appellanit's because he 18 a tamnker driver and had

money. This suggestion nad not been put te the appellant during her
testimony and conseguerntly on the application of her counsel, she

was recalled, whersuopon
that she was not at the
the proceedings ceounsel
plood samples to be taken

Children’s jict. Ccunse

that the respondent had

before and the application
determination of the matter. The learned Resident Magisurate made
no ruling cn the osjection neither did he make an Orcder. The case

was then adicurnad to "3lst July, 19%%1i, for submissi

The learned Resident Magistrate in refusing to make an Affi-

liation Order on 3rd S&Q_Enberr 1891, stated, inter alia:
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*T¢ is this Walrer
may not ha si
advice wh e
earlier <o SGuUas i
Dlocd test nELance
BUrYOUnNGInG £ bhea
the Cours ble in-
ferences £

a i
ternity and
her Kay 01¢y b
evidence of de
credived and 1
only De GLSPL&
evidence.,”

and.

o "That tihiis Court ig enticled to draw
: such inference as it cons.ders
reascnable where, an a;pi can; *ﬂi-
tially agrees to asgist
by offering herself and he: chila
to scientific examination {blc
ter“i and subseguently wi ira
ct in civcumstan
LC hag-nq“OH ig a ju

The following poinis arve worthy of notes

1. There had been no DIRBECYION
oy the Heszdent Haglstrate
griering theit there ke a
tlood test.

"in any proceedings in
L the paternity of
DErsol ... Lalls to

neﬁring che pro-
whe Court nay

ATI0R by any

proceedings
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concluaion, he -



CuUrt gives a Dlx@ctlon unuey
b=} any person feils te vake
“ep reqguired of nim for the
poses of givzng effect o +the
ection, the Courtc nay craw such
srences, ii any, f:on that Facg
Ea

A C r 3Z
48 appea Broper in the ci rounstanceg, ¥

Section i3{(1} cannot be Prayed in aid upniii there is a failure to

comply with & direction given under Section 1i{%}. 7The lezrned
Resident Hagistrate did not give a direction under Lecuien 1i(1)

hence it coulid ot Le proper to say that tie dppellant withdrew her
consent as consent was HeT an igsue at that stage of the Proceedings,

Secticn 12{1) of the gtatusg of Children‘s e+ deals with

the issue of consent. The sceotion reads;

*Subject to the Provisions of subsectiong
{3} and (4} ang Wwithout prejudice to
section 13, a hlsod sample which is
Feguired to he i f" o
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the pus pUTpose ©
tion undew Seciion 11 raii nCT De taien
from that PEYSCIy except with hie congent
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It is clear from the various Sections that consent cf the party ig noT

regquired to enaple the Resident hagistrate to give Girections under

iNLo error when he cencluded titai he wasg entitied to use the wiith=-

Grawal of the appellant’s consent to draw inferences which were un-

against tle aliegation 2y the appellant that thie respoundent was the

yard at 8lack River, that ohe respeondent was not the father of her

ciilé and that she had namec nim because he was & anker driver Who

had money. This evidence was PELeRTLY conirived, it lacked particye

larity, came a the eleverch hour and was HLsUpported by anyene. HNeve: -

theliess the Res: Lent Hagistrate was inpressed 2y Linton to the éxtent



that it fegatived in hig mind the evidence of the a pellang,
g

Sister apd that of the Tegpondent Limgels,

finding, wholly uhistpported by the evidence ang CERROT g

Ve are of the View thait this &pheal nust

1.

Dollars LBI50.00) Per weex For the child's

Sepienber G, 18¥%, to the Collecting GEEice;

Bagistrate' g “ourt, Rlack River for the ma:l
The respondent g Sriéered tgo Pay the cogtig

$500.60,

Ty
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t was an unreasonapie
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that the respondent he adjudged the Putative father

JOLn on Septenber Fp 1850, Having regard Lo the pro

maintenance

Hundved ang
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