IN THE SUPREME COURT OF JUDiCLTURE OF JAM.ICL
IN COMMON LLW

SUIT NO. €. L. W089/1977

Between ﬂerrick Walters Plaintiff

And ﬁhe Shell Co, (W.I)Linite& Defendants,

1, Edwards, Q. C., and B. Alcott for plaintiff
R. N. A. Henriques instructad ty Messrs. M. Nunes of Lake, Nunes,
Scholefield and Co, for the defendants,

|
Heard on: 6th Noventer, 1930, 12th and 13th February, 1981

Handed down on: 3rd March, h981.
|

Dinghan J |
, | ,
Derrick Walters thF plaintiff in this case (who nay conveniently

' \
be referred to hereafter as %he plaintiff) was enployed to the Shell
Company W. I. Linited, the d%fendants {hereafter referred to as "the

defendants") fronm 1949 to 19#4 at its Fuel Installation Plant at Rockfort

in Kingston.
|
On 4th May, 1972 after he had been engaged in filling a guantity
name
of Drums with an oil known by the rand/Spirux E. P. 140 which is used

)

nainly in Boilers at Sugar F*ctories, he collapsed and had tc seek medical
|

aid fronm Dr, Anthony Feannyi a Medical Practitioner whon he had heen

consulting fron sonetine in l964. As o result the plaintiff underwent |

|
certain radiological tests aﬁ the St. Joseph's Hogpital on 9th May, 1972
which revealed that he had a%peptic ulcer which was again active. The
plaintiff continued to visit?Dr. Feanny at regular monthly intervals fron
5th Mey 1972 up to 3rd July,%l974. Although Dr, Feanny issued during this
period only two medical cert#ficates (exhilit 6) which recormended a total
leave of alsence fron work o# twenty-one days, the plaintiff has never

again resuned working at the [defendants'’ coreony plont. Yo wns alsent on a
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plaintiff on 9th lhy, 1977$ almost three years after he bhecarme redundant,

launched this action again;t the defendants in tort for darmages in which
he alleges:? |

(1) A Dreach of%statutory Duty and or in the alternative;

1

(2) Negligence |

The pleadings as%they originally stood were dispensed with
following the matter comin% on for hearing on 6th November, 1980, Leave
was then obtained by the pﬂaintiff to file an amended statement of clain
and this was subsequently aone on 6th Decenlter, 1980, and was followed
hy an imended Defence, Noireply was ever filed to this Anended Defence.

The inended Pleadﬁngs in this matter are rather lengthy and I
do not propose in this judg%ent to refer to them in detail. T shall only
do so in so far as I deen i% necessary in order to highlight any particular

!
features about then,

In the amended st%tement of clain the plaintiff avers the facts
by which he alleges the def%ndants were in breach of their statutory
duty under the Factories Ac% and Regulations in providing hin with a
safe system of work which h% alleges in paragraph 18 resulted in his

\
condition, |
In paragraphs 9 té 17 the facts upon which he alleges negligence
on the part of the defendanas are set out.

In paragraph 19 ia is alleged that as a result of the defendants
failure to provide him with % safe systen of work or to reriove him fron
exposure to the type of workiin which he was engaged, he is now permanently
incapacitated, |

The plaintiff, to %um up his pleadings, is alleging that the

ulcer which he has was causeﬁ from the type of work in which he has teen
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naterial allegation as plbaded in the clain and denied in psrticular thuot
they were in breach of thbir statutory duties to provide the plaintiff
with a safe systen of wor% or that they werc neglipent, The crux of their

defence is to he found iniparagraph 16 of the Arnended Defence in which
i

it is alleged that "the pﬁaintiff’s condition was due to a chronic °

[

peptic ulcer which the plﬁintiff had fron 1964 and for which the
plaintiff had been r@coivﬁng treatnent and that this ulcer had nothing to
do with the nature of theiplaintiff's ernploynent", Although it is a
cardinal rule of pleadingb that each and every naterial allegation in a

pleading if not denied isfdeemed to be adnitted, there has been no

attenpt made bty the plaintiff to reply to paragraph 16 of the amended

defence, For although itiis alsc a cormon practice in pleadings not to
plead a reply in nost casbs,one would have expected that an allegation

as serious as thot set out in paragraph 16 of the anended defence on the

face ¢f it called for sucb a reply. Be that as it may the issues which

arose on the pleadings foir determination were:
1, was the piaintiff's condition caused by the nature
of the work to which he was exposed by the defendants?

2, whether or not it was so causcd, did the defendants have
any knowledge of the plaintiff's condition?

3. if they did was there a failure on their part to
take reaspnable care for the plaintiff's safety with
the resulting injury to the plaintiff?

4. dependent|upon the clain being established under
either head, the question of danages,

The plaintiff's nedical condition, at least up to 19% is not

in dispute,. On examinatﬁon of the evidence given by Dr., Feanny as

well as upon & scrutity of the Medical Certificates (Bxhibits 1 - 5)
it is clear that the plaihtiff up to 1975 was suffering from a chronic

peptic ulcer,
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behalf by his own doctor cal}ed in supnort of his case controdicted that

very fact, It is the unchalienged'evidence of Dr, Feanny that the ulcer
which the plaintiff had was é condition which he diagnosed fron in 1964,
and it is the evidence of th# 7laintiff that the cherical and filling Plant
was not established by the cdmpany tefore 1965, Although the pleintiff

has sought in his evidence td challenge the very conpetence of his own
doctor, who was called in support of his own case, by stating thet he was
being treated for arthritis énd not for an ulcer in 1964, when Dr, Feanny
gave evidonce there was no aﬁtempt by the attorneys for the plaintiff to
elicit this fact fron hin th@t the plaintiff was suffering in 1964 fron
arthritis and not ulcer,

Indeed although thd defendants alleged in paragraph 16 of their
defence that "the plaintiff was suffering fron a chronic peptic ulcer
having nothing to do with hié enploynent", it was left unanswered on
the pleadings. The evidence kf the plaintiff of an arthritic condition
in 1964 seemed to taken even bis attorneys by surprise. It can,
therefore safely be concluded?that the plaintiff in so testifying sought
thereby to deliterately nislebd the Court by denying the fact that he
had an ulcer for which he wasibeing treated by Dr., Feanny fron 1964,

Clearly on the defence's pleahings supported by the evidence of Dr. Feanny

as well as (Exhibit 1), the pﬂaintiff's ulcer predated his exposure to the

cheuicals at the defendant Plﬁnt and it nay therefore be inferred that it

nust have been the result of pther conditions having nothing to do with

those in existence at the deféndant Plant up to 1965,

I will now turn, th#refore, to the second issue, which to me was

the single and most important?issue in the case, Was the plaintiff's

condition known to the defenddnts before the events of 4th Mey, 19727?
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The plaintiff's a&count is that in 1966, 2bout one year after

5e

working in the Filling Plan% he storted to feel severe pains in his stonach

and consnlted Dr, fintheny F%anny and received treatnent. He 21so brought

his condition to the ncticolof o Mr, Dearing who was then the Instellation

Manager at the defendant Plant. He requested HMr, Dearing to have hin

tronsferred to another sectﬁon of the Plant "as the chenicals were affecting

hin", He was nct renoved, ﬁut worked at the Filling Plant for another two

years up to 1969 when he waé transferred to the Drum Filling Plant around

July to August 1969. He refrined at the Drum Fillins shed for about

2% years, ifter his transfer he visited Dr. Feanny about 4 tines and the

medicines which he was giveh nade him feel btetter, His henlth woas now

very good. He then worked %or 2%-years to 3 years as norrmal as beforc,
Under cross-cxanination he adnitted that tetween 1965 when

he first went to work at th@ Filliné Plant and May 1972 when he collapsed,

he produced no redical certificates to Mr., Dearing or any other official

of the company. He testifigd thet he nade nany requests to beth lr. Dearing,

and a Mr., Wood, who succeceded Mr. Dearing =2s Installation Menagoer, asking

thenm "not to expose hirn to the chenicals at the Chemical Plant". These
rnen, who are supposed to beivery responsillc officers of the conpany, did
nothing about the matter,. Instead Dearing, if the plaintiff is to be
believed, waited for over tﬁo years btefore renoving hin to the Drum Filling
Plant, There is no evidenc# fron the plaintiff, however, that during this
period there was any recurrbnce of the symptoms which had caused him to
have to be treated between h966 to 1967. During the period 1965 to 1969

and thereafter  there was always a company doctor availalle for a

referral to bhe mede upon any conplaint by an employee of the corpany .

The plaintiff's demeanour under cross~exanination by

|
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Mr, Henrigues about the ciﬁcuﬁstancos under which he inforned Toth

Mr. Dearing and Hr, Wocd of his nedical condition, his account is even
nore revealing., IHe said:

"Ques: When you were seﬁt back to the blending plant did you tell

Mr, Wood that your doctor had said that you shruld net be
put tack at the llending plant?

ins: No Sir, Tecause He knew, Mr. Vood krew that already,
Ques: Why did he know t&at already?

!
Ang: Because I and Mr, Dearing told hinm that. I now say that

I ar wrong, we ncwer told hir that. I now say that I and
Mr, Dearing told him thet,

Ques : You did not find ﬁt necessary to tell Mr, Weod that?
ins: I did not find it}necessary to tell hir thet until the

last tirne I got sick ard went back to Dr. Feanny and

got the cortificate”,

If anything can bé finally gathered fron the naze into which
the plaintiff had found him%elf it was the fact that the first time that
Mr, Wood, the Installation.%hnngor, knew of the plaintiff's condition
was after the plaintiff took i1l on 4th May, 1972 consulted Dr, Feanny and
obtained a nedical cortific#te (Bxhitit 1) which he brought to the Plant

and handed 1t over to a Mr, Robothan the then Personnel Manager., The

1
nedical certificate (Exhibit 1) is nost revealing as to its contents and the

effect of it striles at the}very root of the plaintiff's casc. It is
dated 8th June, 1972 and rejds:
"Re Derrick Walters:

I have been attending above patient since 1964 for peptic
ulcer of the stomtch. Within the last year he has lost

30 1bs in weight and hisgeneml condition has deteriorated.
He has now lecone |gensitive to the chepicals enploved ot
his work place and I strongly recornend a change of
eoploynent. Iis last XRays were done on 9th May and show
his ulcer to he aﬂain active",

(The underlining ib mine)
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There is no evidence, however, that the plaintiff's condition was brought

Te

to any of the officials of thb corpany between 1965 and My 1972; Although

the plaintiff was emphatic in?his assertions that he told Mr, Dearing of

his condition, the plaintiff lin his cvidence elicited under cross-exanination

adnitted that he never fold Df. Feanny tefore May 1972 thet it woas the
chernicnls which were causing his condition,

"Ques Did you at eny time ! between 1965 and June 1972 bring it to
your dcctor's atten#ion that the werk at the oil blending
plant was what had c¢aused your condition?

Lnst I never told Dr. Fe%nny that. He is o doctor. He nust Inow",

It is very interesting in deternining this criticsl issue of
fact to observe the company'siconduct following the receipt of Dr, Feanny's
certificate of the &th June, i972 (Exhibit 1), Although the plaintiff
produced two certificates cov%ring a total of 21 days leave of alsence
following the issue of Exhibi& 1, the plaintiff was ncver again put back
to work at the blending planti and so exposed to the chenicals to which
to use Dr. Feanny's words "he%had now becore scngitive",

Turther on tho dotegmination of this critical issue of fact, the
weight of the evidence and in}particular the expert evidence of Dr. Feanny
ig contrary to the plaintiff'gjassertions of fact., It was the unchallenged
cvidence of the doctor that itiwas after the plaintiff's illncss on 4th May
1972 that it was discovered fo& the first time that the plaintiff "had now tecorc
sensitive to the chenicals at ﬁis work place", As the plaintiff confirms

!

that he did not tell his doctor for "he ought to know, he being a doctor" it

is inconceivatle that he wouldihave told his employers, Logic. as well as

3

!
cormon sense would nake any other situation untenahle,
!

The company, therefoﬁe, was faced in June 1972 with the
prospect of ndT-continuing to #mploy the plaintiff any longer rather than

i
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who had between 1966 to 19&9 and again in Mareh 1972 refuscd his requests

for a transfer fror the saﬁe blending plont, T find his contenticns in

regard also untenable and @gainst 211 reasonable nrobkability. Indeed

it his own case that the d%fendants acted premntly upon receipt cof

Dr, Feanny's rocommendatioﬁ contained in the Modical Certificate (Exhibit 1)
i

He would in the sarne breatﬁ have me believoe thot he told ir. Deoring that

the chenicals were affoctidg him, but he Dearing gave a deaf ear to his

requcests for a long periodiof tine of over 2 years without taking even the

sinplest precaution cf refe@ring the plaintiff tc the corpany's doctor for

an exenination, which would}have been the okvious course, as that adhered to

in 1972 following the recei@t of Dr. Peanny's certificate, Dr. Feanny's

the chenicals enployed at his work place". Yet the plaintiff would have
ne believe that this was a fact which had been kncwn to hin and to the

defendants long before that;dato. I ann wnalle te so conclude o Moreover

his own doctor's evidence suggcests the contrary view.

So with regards to resclving this critical question "did the
defendants know of the plai#tiff’s condition?" One nust say unhesitatingly
that this fact could not have been hrought to the defendants notice until
after the certificate of 8t$ June, 1972 was issued bty Dr, Feanny.

Ag it is the unch&llengod evidence, that following the delivery

\
of the certificate (Exhihitgl) the plaintiff was never again put to work

in the blending plant up to |the time of his redundancy in June 1974, the

guesticn of negligence on the part of the defendants cannct arise as on the

bagis of ny finding on thisicritical issue, the evidence is that all reasonaltle

steps were taken by the defdndants to safe guard the plaintiff by renoving

hin fronm the blending plantJ They were therefore in so acting clecrly
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Dr, Feanny agreés that there arc many pcerscns suffering fron
ulcers who bty neans of a strict diot are alle to engage in work, The
plaintiff was thercfore fﬁoo to run the risk of working with the Jdefendants
corpany frerm 1964 when theiulcer wag first dingnesed, and Moy 1972,
rather than facing the posgihility of velng unernloyrd, lMoreover, although
surgery was reconmended to{him as a rneans of ccrrecting his conditicn he
took no steps to wail hins%lf of this course up tc the tine he severed
his relationship with the &ompany in June 1974, and this despite the fact

thet he was on a continuou$ leave of argence on full pay from 5th Moy 1972

w to June 1974.
In so far os thoiclain of hegligence is concerned, thercfrre,
that clain fails, |
Nothing nuch nood be said with respect to the head +f the clain
in so far as it relates toith@ alleged rreaches of Statutory Duty on the
defendan'®s part, for althou£h1he pleadings sousht te allege in sone detail

the facts upon which the clbim was ltased, no eovidence of the hreaches
conplained of was lrought th support any of these allegations,

¥r, Eg¢wards in hi% final subnissions drow reference to the total
alsence of any officials ofzthe + @gfendant company as well as to the alsence
of expert witnesses leing c%lled to testity con their Tchalf,

The short answer %o this is that the evidential pesition as it
stood at the end of the plaintiff's case, and as it turned out =t the e¢nd
of the evidence was that, a# there was no evidence adduced in support of

the allegations sct out und#r this head of the clain, therews nothing for

the defendants to answer, ﬁt is for the plaintiff to preove his case if he

can and not for the defendzants to dispreve it, The onus leing on the plaintiff

|
“ T
|
i
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flthough the plai

ntiff 2l1leged thet he is now pernancntly

incapacitated,, the ﬁedicalievidence is to the centrary., HMHe is nerely
new sensitive to the chenicepl environnent 2t the defendants plant; that

at least was the situation%up to 1975, The Medical Report (Exhibit 4)

in which toth Dr, Feanny an& Dr. Bell issued a joint nedical renort
concerning the plaintiff's @ondition toro cut this fact, Indecd althourh

the clain was filed in 1977§thero has leen no redical evidence called teo

support the allegation of p%rmanent disalility on the plaintif{f's part.

He is certainly, in the absence of such evidence not detarred fron

pursuing sone other vocatio$. This aspect of his clain therefore appears
|

to lie in the realns of spe&ulation on the question of darvges, On the

tasis of the factual findings, however, the question of danages in the
\

final analysis dces not arise,
|

In concluding 1 wish to make cne final corent. It has lcen the
unchallenged evidence of thg plaintiff that over two hundred workers were
engaged in work of a simila# nature to that to which he had been cxposed.
There were one hundred work%rs bn the repular staff and another one
hundred workers engaged at &orthnightly interv~ls. There has tecen no
evidence brought to suggestithat at least one other workers has teen
affected by reing exposed t& the conditicons which were in existence at
the defendants plant during ﬂhe pericd in question. It is inconceivalle
that with the sort of vibraﬂt and vigilant trade unicn activities prevailing
in the island and at the def@ndanﬁsplant, in particular with respect te
workers condition at the woﬁk place, that the plaintiff's request to

Monagerent to le renoved Tetheen the pecricd in question would have gone
|

unheeded, When the plaintifk took ill in Moy 1972 the union took up his



