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SUPREME COURT CIVIL APPEAL HO: 64,/91

BEFORE: THE HON. MR. qu'.E:icE ROWE, PRESIDENT
PHE HOW. MR. JUSTICE FORTE, J.A. R
THE HON. MR. JUSTICE WOLFE, J.A. (8G.}

BETWEEN DESHMOKD WALTERS DEFENDANT/APPELLANT

YD CARLENE MITCHELL PLAINTIFF/RESPORDENT

¥rs. Ursula Khan for Appellant

R.5. Pershadsingh, (.C. and Alvimn Mundell for Respondent

April 27 & Jupne 2, 1992

WOLFE, J.A. {(AG.]}

The respondent, a vendor aged 26 years, was injured on the
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on

ay of Augusi 1994, when the appellani’s mcoior vehicls

collided with a metor cycle upen which she was travelling as a

pillion rider. She sustained severe injuries.

On the 18th day of July, 1991 damages were assessed in
favour cf the respondent by Smith, J. This appeal now seeks to
challenge that assessment. The grounds of appeal are set out
nzreunder:

‘1. That ths amount awarded to the
plaintiff/respondent for Special
Damag=2s is excessive in that thes
plaintiff/respondent did not
strictrly prove her loss of «arn-—
ings for 47 wsaks as is reguired
by law.

£. The amount asssssed as Genarzl
vamagss was a wholly erroneous
gstimacs of the plaintiff's loss
in that:
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GROUHD WO, 1

SPECIAL DLMAGES
LOSE OF EALRNINGS

The learnsd Jjudgo
Incusand Six Hundrad a0

he amount awarded for loss
SArNings was not
n s0lid faces.,

Thi mulh lpl¢C@nG CPOS“H
' rong ostimate

Lhe &
r“l'la

what

manipulat cral
ananst :nal :&516u51
cisabi cbably {sic)
raduc

s said muliiplicand dig

n reflact the law whar tne

should mirigate her

:n notional sum
cd from the

nez Zarnings madse
rable Cour:.

cize multiplier of 5 chosan
z learnad juag did not
adeguataely p ‘ovids for immadiacy
of payment

That the sun awarded for oxtras
help was toc high having regard
he gvidencs adducad.

pte’
That the sum awarded for Pain

and Suff cing and Loss of

Araen Q*»m WAS an crroneous

T8timate having ragaré te her

tEpering loss and the com-

paracis cagss,

That the sum awarded as

ganaral damages, in rhe round,

WAE fHCEsEive having regard 1o

the Plainti ff/ﬁ»sp@nd at's

injuries, conseguential dis-

#bilitieg and cconomie lozss as

preved by the evidence adduced. ™
awarded the vospondent the sum of Seve nieen
d Twoncy-Five Dellars (17,625) for loss of



carnings. The basis of this award was ovidence from the
plaintiff that in 3 partncrship with her commonlaw hushand
they carned Nine Hundred and Fifity Dollars (5950) weekly. £&s

reor share of zhe partnersihip profit, ths judge allowed har
d
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5) pexr waak foxr 47 wacks thz time she was unable to
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work fellowing the accidant.

in rospecew of this award Mrs. Khan contanded that he

Hy

spondent had feileod to stricily prove that ghe earned Hino

Hdundred and Fifty Dollars ($850) on 2z woekly basiz. She cited

e

nd relisd upon pavagraph 1527 of McGregor on Damages 12th
Céitiop where nhe Lzarned nuthor staias:

"The ovidencs ik proci of special damagsn
must show the same particulariiy 435 is
noccgsary for its pleading. IV should
chorafors nexmally censisc of evidence
cof particular losses such as thae loss

of ﬂpﬂcific cusiomeys or specific
contracts. Thus had thoro buasn a
suff;cz&nn zllzgation of spacial damage
in 211 the cases whero its procf has
bton refused bzcause of the plaingiff'is
failur=2 te pleoad specific instances
cthe plaingiff would still have been
required To give evidence of these
spacific instances to prove the special
damags, "

3

Mrs. Xhan urged:-that.. the -evidence - addueced im proof g@f the

rezpondsnt's sarnings £211 f£a3r short of the mark. The evidencs
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nature cf the
ovidence adducad in proof of incoma, In dealing with the
guestion of loss of zarnings he took intc consideration the fellowing

factors:

@&t thsys was no preper accouni-
g gysiam«amnployed in the
s3ine



3. That no basis was gliven as o how
the profit of Ninc Hundrad and
Fifry Deollzrs (35530} par wesk was
arrived ai.

:e  Tho level of intelligence of the
respondant.

Havingizconsidéred: - these “factors: . he observed that tha Couxrst
mugt begln te impress upon litigants ithe nzad for proper evidencs
vo ba tendersd in proof of spocial damages. He naverthselsss con-
cluded that the rospondent was a witness of itruth and expressed
tne viow that tho Court could ast bo unmindful of how parsons at

the level of the socinty from which ths respondeni originates

u

cperatad the wyps of busliness in which the respondent was involved.

thy

Ho fourd that the rospendent was angaged in & parthership with her

commeonlaw husband and
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the figurs of Kine Hundred and
£

Fifry Dellars ($850) as the weaskly profit realized from the vending

foertnorsbip. On the basis of a partnership he asssssed her ilancoms
2 Three Hundrod and Seventy-Five Dollars {($375) weskly and allowad
Lor loss of sarnings for forty-seven (47) weeks.

There is suppert for the sppreoach which the judge adopted.
Al parxagraph 1528 of McGregor on Damages 12th Edition the lszarned

Author sthatoes:

THowever, ‘ :
Courtas arda rgalismL and
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particularity must be zailered o the
facvs: Bowen, L.u. raid this down in the
lasding casc on plﬁading and proof of
damage, Rancliff Evans {1892 Z Q.E.
524 {C.A.). in rg aﬁicn Lo spacial

damage ho s&id

The character of the acts themselves

wiich produc: the damags and tha cir-

cumstances under which thess acos are
gu

cona, must regulsite the doegras of
certainty and particularity with which
;r: camage dene ought o ba provad.

Az much ceriainty and particularicy
must bae insistad on *m proof of darnago
28 1§ reasonable, having regard to

i CLICUMS LANCRS and o the nature of
T3 actg thoemsglves by which damage is
dova. To insist upen leszs would be Lo
relax eld and intelligibic principlss.
To insist Jpﬁn morv would be the
vainwsht pedantry.” [Emphasis added)
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Jithout atkemprting té6- fayi down .. any ganzral principls as o

wiat is str:ct proof, 1o expzct a sidewalk or 2 push cart vendor

Hh

Lo prove bor loss of sarnings with the mathsmatical precisicn o
& wall organizod corporation may will be what Bowen, I..J. raferred
¢ as "the vainosst padanyry”.

This Cocurz cbserved in 5.C.C.A. 15/84 Central Soya Jamaica

Lrd w. Junior Freeman (unreporied) por Rowe, P that:

"in casual work cascs i1t is always difficult
cr the lagal advisers te cobtain and pre-
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an oxact fi gd““ for loss of &:rniﬁgs
al-hough the 1 falls te be deal: wikh
und4y spocial damages, tho Court has oo uso
]
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L
ivs cwn expericnce in zhﬂse matters to
arrive ait what is proved on the evidencs.”

Tris principle 1s no loss applicable ic plaintiff iavelvsd in

]

vaending trade. Thig is 2 small scals of tradin

[t}

Hh

Pirsons s¢ invelved de not ongaga themselves in che keeping o
bocks of account. They buy, and replenish their stock from cach
day's transaction. They pay their domestic bilis from tha day's

sale.  Thay provida their chi

[

dren with lunch monzy and bus fares
frem the day's sale without rzgard to accounting.

Mrs. ¥han citzsd and relied upon Ashcroft v. Curtim [1971;

3 A1l E.R.

foet

1208, Such relisnce is in my view misplacad, as it

& veadily distinguishod from the instant casoe. In aishceroft's

2se the plaintiff oporatcd a one mén company. Resuliing from
hixs injurises, be claimed that the remuneracion paid to him by the
company had bzen, and would, be gravaly roduced, and :hat the valuo
of his 40% sharcholding had been raduced. In cross—-examination
4z however admitved that he had not noticed any diffsrence in his
income. The Court below awarded the plaintiff a of £10G,5

zs financial loss

The Court of Appeal reducaed the award to £2,500 on tha basis

that although the ovidencs peointed to a decrease in the profit-

Cr

apility of the company and to that decreass being dus to ths
accident, i: was so vague that it was quite impossibl- to guaatify

the loss,



in The instant case the plaintiff categorically stated
that she sarped 2 profic of $950 weekly from vending, in 2
paringrship with her commornlaw spouss and zs a result of the

injuries received she was unable ¢ pursus her occupation for

i1t bz sald chat "it was quits impossible to quantify the loss.,”®

On the basis of the svidencs zendered by wvhe plaintiff as

open ©o the judge to preoperly make the award which he made in

solid facte. It wa:z furthar urgeé :that the avidence disclosaed
hich wag a result of ths dis-

evidenco indicataing thatn

Ltd {19731 2 Lloyd's Repori page 40 was ralisd on for this propo-
sitiocn. Thoe principle leid down in Fairley's case is acknowledged
&8s sound. Howsver the Court of iAppeal por Donning, M.R. found thas
the trial judge had erraed in making an awaré for the loss of futurs
garnings as the 2vidonce 4id not disclossz that a loss had besn
incurred. In the instant case the judge found that the raspondant

aed incurred a loss and in cur view thars was evideoncs to support
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Tie medical svidence disclosed that the respondent sustained

{

an Txiinsive dagp laceration across the right knee, extending
iaterally and up te the ithigh, distal and of femur proiruding out

of skin, peripheral pulses wers palpabls and sznsation grossly

au A-Ray examination showsd a compound dislocation of right
knes-joini, fracture of lateral femoral condyle.®
Crutchas were prescribed by the dector and up to the hsaring

+ -

cf this app2al the rospondont was sitill using them to assisi her

& svidence is that she stands at her cart o
cenduct har sales. The docior is of vhe view, howsvar, that she
could s1t and s2ll from a stall. Such is ths naturc of the
rwspondent's occupation that she would be unabls to move around
on crutches in plying her trade. 8he sclls 2t a bus stop whick
suggests that hor patrens are largely psrscens travelling on the
buzus. This weuld certainly reguire her fe move arcund guickly.
on crutches shs would be scverely handicapped . Such handicap
would have ons of two results., Either she would bz unable o

pursua her cccupation as & vender or if she attempiad to, her

On the guestion of the multiplier used to arrive at ths

¢ Mrs. Ehan contended that a multiplier of 5 was too

tiigh., The loarnsd trial judge in choosing the multiplier ook inte

st

consideration 2ll the impondorzblss viz the fact thst the respondant
might socn be able o resums WwOrking, the raceipt of a lump sum,

the immediacy of payment zndé the fact that she was still in the
first year of the accident and was on the recovery path. Having
considerad all thase factors he concluded that a low multiplier of

2 was appropriata in thz circumstanczs. Having applind «he corrcet

of

B

pronciples and bearing in mind the age of the respondent I

;".',\V o~

=5t vizw that the choice of the multiplier cannct be Faulzed.



Palll AND SUFFERING

Thg nawure of the vsspondent's injurzss, o which I havs
referred zerlier, reguived hor 2o be hospi:alized for forby-nine

araminaibion in Juns 19%1 revozled & ZU inch
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was cxfoimed and swelloan. The range of motion at the knse love

akis te walk with nhe assistancs of two crutcehis. The docLor
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walk without crutchaos.
On ths basis of this zvidcnes she wa: awarded & sum of One

Hundr=d Thousand Dollars

£
'....l
[ o]
[ee]
LY
<
o
<
H.‘
L
-~
il
o
[
ud
Al
o3
o)
n
o
T
Hh
o
0
k3
F
{2

complaint  is that this award iz too high nd is moo in kesping

WLLOD awards$ 1n com

ancd EBarl Patierson veporied in Volume II of Recont Porsonal Injury

awards page 5%, Wailst it may ba concadod that the conscgueances

st pag
of the injury sustained in Thomas' case wer: more far reaching ysat
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The injury susizinsd by the respondont in th

3ipg the Counsumsrs Price Index Table, ap award of Forcy
Thousand Dollars ($40,000) in 1984 would corvart to approximately

One Hundried Thousand and Sixty Dollars ($10:4,030) im 1991.
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i app=llate court, notwithstanding that an appeal from a
juige trying 2 case without z jury is a rehearing by tha Court
of Appzal with regard to all the questions involved in the action
including the gusesticn what daemages ought to be awarded, will ba
disinciined o revarse the finding of a nrial judge as to ithe
amount of damages mercly because the judgss of appeal think that if
thny had tried the case in tha first instance theay would have
giron 1 lesser sum. In order to Justify reversing the trial judge
on the guastion of the amount of damages it will generally be

haoessnry that the Court of Appeal should bo convinced either that
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v tical judgz acted upen some wrong principle of law, or that

tr. arcunt awarded was so extremely high ¢or so very small as to
e ., in the judgment of the Court, an entirely srronscus estimate

€7 thr damage ¢o which the plaintiff is ontitled.

s

By

re of the view that had the lot fallen to us L0 assess

A

[

the des

™

Ages in this case we would not have awarded a lesser sum.
Fartnew we are satisfied that the trial judge did not act upcon any
woung principle of law and that the award which he made was not

2 extremely high as to amount tc an arronecus cstimate of che
daiixge to which the respondent is entitled,

Or thess rzasons we dismissed the appeal with costs o the

renporient o be taxed if not agreed.



