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IN THE SUPRE~~ COURT OF JUDICATURE OF JM~ICA 

-··· 

IN EQUITY 

SUIT NO. E134 OF 1991 

BETHEEN 

A N D 

IN THE ~iATTER of an Application of 
EDNA r·LZI,.Y i>7ALTERS for a declaration of 
certain rights over land sit~ated at 
4 Whittingham Avenue 1 Kingston 8 in 
the parish of Saint Andre-vl comprised 
in Certificate of Title registered 
at Volu..'TI.e 1071 Folio 306 of the 
Register Book of Titles. 

AND 

IN THE HATTER of the Harried "lf,Jomen ~ s 
Property Acto 

EDNA 1'1AY Hl'>LTERS APPLICANT 

CONP~ DALKEITH ST. AUBYN WALTERS RESPONDENT 

r.iiss C. Davis for Applicant 

Mr. D. Schardsmidt Q.C. for Respondent 

HEARD: June, 28, 29, 30, September, 27, 1993 and July 1, 1994. 

EDWARDS J .. 

In this matter the applicant Edna N.ay vJalters is asking 

the Court forg~ 

11 (a) A Declaration that on payment of such 
smns found to be due from the Applicant. 
to the Respondent pursuant to the agreement 
bet-v1een the parties F the Applicant is entitled 
to a 100 % interest in the matrimoninl property 
kno~m as 4 vJhi ttingham Avenue u Kingston 8, in 
the parish of Saint Andrew comprised in Certifi­
cate of Title registered at Volu..~e 1071 Folio 
306 of the. Register Book of Titles and such 
appropriate order for the transfer thE:n::of. ~ 

~he Contract for Sale was signed by the applicant and the 

respondent and the transfer was signed by the respondent but 

there .is no evidence tha:c the transfer \'las signed by the 

appli::::ant as requested. 
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The deposit was not paid. On the 20th October 1989 i.e. 

more than 3 months after the contract of sale was signedr 

Thwaites Fairclough Watson & Daly per Miss Delrose Campbell sent 

a letter to Miss Sonia Jones advising that~ 

1n0ur client is securing a loan through Century 
National Bank to complete the purchase of your 
clients 0 share in 4 ~-Jhi ttingham P.>.Venueu St. 
Andre;;.;. All indications are that the loan 
1iJas approved and that the deposit as "'ell as 
a letter of commitment for the balance of 
the purchase money will be forwarded ·to you 
shortly by the bank." 

On the 31st October 1989 Century NaJcional 1·Ierchant Bank and Trust 

Company "Vlrote to Idss Sonia .Jones referring to the sale of the 

land to the applicant and stating that we would appreciate your 

accepting this letter as our undertaking to pay $140,000 upon 

receipt of the ~elative Certificate of Title registered in her 

name, free of encumbrances save and except the restricti7e 

covenants endorsed ~,herein, 1
g 

These were new terms. Nothing is said about the deposit. 

The attorney~at-La'\:.r who represented the applicant in the trans-

action was clearly of the view that the agreement called for 

{i) payment of a deposit and (ii) a letter of commitment for 

the balance and she stated this in her letter of the 20th October, 

1989 to Hiss Jones. 

On the 20th February 1991 £1iss Jones who had carriage of sale 

advised Miss Delrose Cruupbcll that failure of the applicant to pay 

the deposit as required by the Contract a~ounted to a breach and 

t.hat '1 the said breach discharged Nr. Walters from any obli£"ation 

un.J.er t~E:: contract". 

Stric~ly spea~~ng it should have said discharged the vendors 

since the vendors were Conrad Dalkei th St. Aubyn ~\falters and 

Edna :t-lay ;'\ialterso But if one of tne 'Jendors eh:.cted to treat 

the co~~~act as discharged the other could not go through ~ith it. 
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It was argued for the applicant that the letter of coro~itment 

for the full purchase price was tantamount to full cash payment and 

consequently the applicant had fulfilled her obligation under the 

contract. 

A letter of cornmit:ment is not hm•ever theequivalent of a cash 

deposit which the vendor is usually free to use immediately it is 

received wit~out having to satisfy conditions precedent su~h as 

those stated by the Bank in the letter of commitment. 

?he parties ~>•ere not living together 111· qmity 'it>Th~rt th<L.contract 

of sale was executed and the ag~eement was clearly intended to 

create legal relationso 

The vendor had stipulated the amount of the deposit which was 

required and when. This \vas the bargain£ Up to no"V>l the deposit 

has not been paid~ 

Unlike a mere payment a deposit is intended to be security 

for performance by the purchaser and to be forfeited if he makes 

default. uEverybody knows what a deposit is .••••••••• it is a 

guarantee that the purchaser means business". 

SoEer v Arnold {1889) 14 App. Case 429 at 435 per Lord ~~cnaghten 

11 In the event of the contract being per formed 
it shall be brought into account, but if the 
contrac·t is not performed by the payer it 
shall rernain the property of the payee. se 

Howe v Smith {1884} 27 Ch. D. 89 at 101 per Fry L.J. 

In the instant case the land is jointly owned by the parties 

so that it cannot be transferred v<fi thout t.he signature of both 

parties to the.transfer. The applicant has not only not paid 

·the depos:Li:, but shs has also not signed the transfer so that 

the respqndent 1t1ouJ..d be powerless on his ov-.'TI to give the title 

contemplated by the bank as a condi.tion prer.:edent to payment of 

cf the purchasG p~iceo 
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J.:..ction by the respondent in treating the contract as 

discharged after more than 18 months of failure to pay the deposit 

could hardly be regarded as unreasonable. But it "Vi'as argued th~t 

the action was not being brought in contract. 

It was argued that a trust of some sort was created in favour 

of the wife/applicant by the agreement and that she is entitled to 

have the property transferred to her for the price stated in the 

Contract of Sale. 

I a~ unable to follow that argument in which it has been 

suggested that section 16 of the l>iarried Homen~ s Property Act 

placed contracts bet'it'leen husband and wife in a special category 9 

different from those u~aer the ordinary law of contract and that 

it gives the Court what might be considered discretionary powers 

to settle in an equitable manner disputes between husband and vJife 

as to property and that in the si tuat-.ion outlined in the instant 

case a trust would be created in favour of the wife. 

In M~rrit v !4errit 1970 2 li.E.R. at p. 761/2 Lord Denning drew 

a distinction between domestic arrangements entered into when the 

parties are living together in ~~ity. 

"In such cases their domestic arrangements are 
oridinarily not intended to create legal 
relations. It is altogether different vihen 
the parties are not living in amity but are 
separated; or about to separate. They bargin 
keenl~. They do not rely on honourable under­
standings. They want everything cut and dried. 
It may safely be presumed that they intend to 
create legal relations.~ 

In that particular case Counsel for the husband sought to 

rely on sec-tion 17 of the United Kingdom t~larried Women us Property 

Act 1882 (the equivale~t of our section 16) • Lord Denning dealt 

with it in this manner. 
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"Finally Counsel for the husband said that 
under section 17 of the Harried vJomen e s 
Property Act 1882 this house would be owned 
by the husband and wife jointlyu and that 
even if this !louse were transferred to the 
'lflife, she should hold it on trust for them 
both jointly. There is nothing in this point 
either. The paper 'dhich the husband signed 
clGalt ~vith beneficial Ow"'lership of the house. 
It vias intended to belong entirely to the \'life. 19 

In the instant case the parties were in the middle of divorce 

proceedings and the agreement which the parties signed stipulated 

that a deposit of $21,000 should be paid on the signing of the 

agreement, This 'vas not done o.r.:.d the non-pa::::'TI'I.ent of the deposit vifas 

treated by the respondent as a breach \vhich disci.~a:tged him from his 

obligations under the contract. 

As to the declarations T.vhich I am asked to made under the amended --

Originating Summons~ 

~a) I hold that the agreement was discharged by the failure of 

the respondent to pay the required deposit. The agreement 

having been discharged, and the app!-.icant not having paid 

any moniGs under ite nothing is nm~· due= from the= applicant. 

to the respondent und0r the Contract of Sale=. 

{b) I was also askc=d in the altc=rnative for a declaration as to 

the intc=rest of the applicant .3.nd the respondent in the 

premises and to make such order as 'co saleu partition or 

posscssicn thereof as may be reasonable= and just. 

As rGgards (b) the position remains as it vas i:mmediatcly before 

the contract of sale was executed viz that property is held by the= 

applicant and the respondent as joint tenants. 

The Contract of Sale= shows thc>.t what was bc=ing sold vias a one 

half share in the property of 4 Whittingh,~u Avenue, Kingston 8 and 

it was being sold ~o the applicant. The inference is that it was 

the respondent~ s one half share that \vas being sold. This taken 

together with thG transfer signed by the rc=spondent under which the 
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entire property would be transferred to the applicant on payment 

of the purchase price for one-half indicates that the respondent 

accepted that he mmed one half share in the property and the 

applicant the other half. The applicant and the respondent 

each therefore in my view owns a 50% interest in the property 

at 4 Whittingham Z:~o.venue !' Kingston 8 o 

The argu."nents and affidavit evidence '<vere given t>rim.arily 

in respect of the declaration sought at paragraph (a) of the 

amended Originating Surr~ons and I am therefore unable at this 

stage to make a declaration as to the sale or partiti¢n of the 

premises. 

To swu up the declaration sought at paragraph {a) of the 

amended Originating Summons dated 26th April 1991 is refused. 

As regards paragraph (b) of the Sa~ons I hold that the applicant 

and the respondent own the premises as joint tenants with each 

holding a 50% ~Ldivided share in the premises. 

'·· 

~. 

No order as to costs. 

Leave to appeal granted. 
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