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CARBERRY, J.A.:

This is an avneal of a somewhat unusual character.

It arises out of a summons brought by the Defendants to dismisg

the Plaintiff's action for want of prosecution. It was heard

before the Mastcr, Mr. A.J. Lambert on the 7th and 15th May,

-
1685

ap ‘'unless" order. It reads thus:-

, and on the latter date he made what is souetimes called




“1. Ordsr that this action bz “ismissed
! a2t of wrosecutionr, :
AFf within fourt
> date herec? sem
Siain filed herein
ary, 1976, on the
Attorneys-at-Law

this aprlicaticn it be the
ts in any eveni.®

The Defendants, who were the apnlicarts below,
appeal against this order; they contend that “he aciion should
have heen dismissed simwliciter, and that the Plaintiff shonld
nni in 2ffect have beew siven an onportunity to o2t the actiown
sovine again. The Pleintiff filed a respondent’s notice in
whicih: they supwort the uasier’s decision on the ground that the

iiced by the

<\) Defencants failed to showr tl:at they had
deiay, and that their annlicetion was misconceivad,

The Writ, znd tie Statement of Claim =rer2 both
£ilzd in the Supreme Cour: Degistry on the 28th Jaauary, 1870,
fhey avpear to have bzen soittled on the 20th Januvary, 1276,
and to liave been *'stammed’ on the 27th Januavy, 1735,
(*Ctawoed means stamp duty waid, and i1s not the nctual date on
. they were filed ir =he Registry).

J
<”J The story told by these two documents is to the

L25 py pnde
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hat the Defendants zre registered as the owners of

o

certain premises known zs Coral Gables situate st Coral Gardens

aezr HMomtego Bay, in tihe warish of St. James, at Vol. £42 Tol.

=

ister  Beol of Titles. That they loesed the
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prenises to frthur Lemicux 2nd William Chenoetn for a period

of five y2ars as from ist llarch, 1971. That ti» ls¢ase contain
<"”‘ an o.tion to purchase these nremises at a price of {U.8.7)

%24 000,00, and that the two lessees paid in advence for this
owtion the sum of $1,0600 . and that aprarently out of their

monthly rental there is set aside in a special account the sum
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of 113% sner month, and that if the option is exercised the §1,000
anc: the total of these monthly sums will be credit=s towards
the purchase price. A1Y of these marties were wnormally
resident outside of the juwisdiction. The Plaintiff alleged
that the two original lsssors assigned their leesss and
interzst in these premisas to him on the l4th Sentewmber, 1871,
The Plaintiff alleges that by letter dated the 13%tn January,

1575, from his then Attormncy Iy, P.D. McConell of licssrs

Judar, Desnoes § Co. he excrcised the option by istier addresscd

to the active member of the ¢riumvirate of ownoewrs, Ir. Murray

Warshaw, and that he is ready, willing and able to complete on

tho tcerms of the option, but that the Defendants having

oricinally agreed to excecute the necessary agreensri for sale,

have changed their minds ard nepglect or refuse ic comnlete the

sale, The Plaintiff claimed specific performance, atl OT
zlterratively damages.

It appears from what 1s said elszwhere that

to date thb Plaintiff still occupies the premiscs naying the
stinnlated rent and the anount due to go to thu special account
rofzrred to earlier.
Pausing here, up to this stage no cuesiion of
declay arises. The option was exercised in Januvary, 1275, and
after cartain correspondencsz, in the course of which Plaintiff's
original attorney Mr. ticConnell died, Plaintiff #iled this

acticn through his new Attorney Mr. CGresford Jones, in January

Shortly after the Writ and Statemcut of Claim

wzye filed, application was made for lcave to serve Hotice

of the Yrit on the Defendants out of the jurisdiction, (The
Defendants appear to be Amsrican Citizens). Leav.e was granted

-

oxn th» Z28th January, 1973, It does not appear to lave been

R
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acted on, for a second such awplication was mads in Jctober,

1274, and notes on the Suprzme Court file show «haot

T

TOUT s

suncessive dates when the opp

-

thors was no zppearance by the Plaintiff or his otto

tiae opplication was adjourred sine die. No fyesh Ord

nadae. The Plaintiff's attorney offers an explanation for

wiich is considerad below. Be that as it oy,

thet To date there has been no formal proof of scyvice, nor

any sniry of appearance on dehalf of the Defendaanis.

However, on the 28th January, 1577, ths

\

on which the Writ and Statemont of Claim were f£iled,

Plainitiff, obtained an ex-varte injunction directed to the

9
Fegistrar of Titles, resiraiaing the Registrar fron

1

any dealings with the land, the subject of the zciiorn, "until

-
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The injunction was issued iv the main action: it is

3

221 form of an interim injunction, but rather in %I
an interlocutory injunction. It contained an undcrt
the Plaintiff “to indemuify the defendants against

tnat may be sustained by reason of the disposition ¢

oronerty being

g o

£

opprortunity of being heard on the injunction so groated., Om
h

ct
o
o
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and, though rranted in January 1976 thov

X

to date sought to have it sat aside on any ground whatsoever.

We have not scen the sunporting affidavit of Miss Sonia Jones

in swsport of the application for the iniunction Tbui

zpzarently alleged that the Defendants were negotiating to sell

to someone else. If so, at that stage the defenlzuits must

clearly have been aware of this embargo, and, in alil

cf the "rit also.

They, and

ST wWas

registering

~ !

2termination of this zction, or further order 5f the Court'l.

any Jdamage
7 the

delayed®. Th: Defendants did nct heav: the

have never

P it

wrobability,

on twe

‘Tlnﬁ*

not in the
o

'« form of

eking by




The present anplication to dismiss th. zction for

want of

prosecution was taken out on 26th October, 1723, but
not heard till May, 1584, Jdue no doubt to the affidavits filed
oa both sides., The Summons did not or its face suecify in what

respect or for what cause 1t alleged default din tlhe Plaintiff.

orting affidavit filed in support of the

acelication was not nmade by any of them, but by ticiv then
attorney and it was content merely to point to tihe d=2tc of the

writ, to note that leave ad been given to serve it oui of the

jurisdiction, and that therc iiad been subsequent zyslications
for lecave which had evidenily net been acted on. The affidavit
then baldly stated in parasraph 4:-

"That since that time none of =iw
Defencdants has been served with

notics of the writ of summons.
It added in paragraph 6:-

"That to date no further stewvs
have been taken in this matts
by or on behalf of the Plaini

© 0 ° 8 e 0 e 6 e 0

It is fair to note that th: signatory to the affidavit was one

of a long succession of the Defendants' lawyers, (=nd not the last

has unfortunatgly since died), and that onc wcvld have
erxnected it to indicate that shke had been informed aud verily
believed, or words to like effect, since she would have been in 0
positicn to make such an assertion without instructions from the
Defendants, or at least the most active of them; ilvr. Warshaw.

In response, the Plaintiff himself filed an

affidavit, It set out =uch of the story indicated in the

?]

Statencnt of Claim, and exhibited letters to the Plaintiff's

original attorney from a NMew York attorney-at-law acting for the

Defendant Mr. Warshaw. That correspondence indicated {a) accept-

ance of Plaintiff as the new tenant, (k) willinsness, if necussary

to grant a new lease, (¢} a certain coyness on the guestion of

.

exercising the option. These letters were in 1971 bedfore the

ke

?
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Plairtiff had wurported o excrcise the ontion i the original

lease., There are however cxhibited letters from New York
attorney of 25th Februery, 1575, responding to th: wurvworted
erarcisz of the original option, and which rureort to accept

the suercise of the opticn, z2nd indicate that the Dsfondants wers

in process of signing a pronoszd contract of sale &g

.y

reement, but
sourhi onz or two additicnal concessions. The correswondence als
that approval of exchange control was baii7 sought by
the Pleintiff. The Plaintiff affidavit then s=ts cut that
having heard that Mr. Warshaw was proposing to s2il fo someone
elsz. and his original attcrrey Mr. McConnell havino died, he
consulted Mr. Gresford Jones and Miss Sonia Jonns, and they
ted the present action. and obtaincd:the intorlocutory
1nJvat101 rientioned above. The Plaintiff then adds that the
Defondant ﬁad a series of Jmazican Attorneys: HMr. Edscl Keith,
who died, Mr. Frank Phinwns, =nd more recently lir. 7.G. Harding.
Hr., Xeith indicated that =hs Defendants were willing to sign the
ncerssary transfers, but later that they had gone back on that
and instrubtc& him to filz a writ to recover wosi:ssion: (suit
13773 .

Te intervoliste, an affidavit from ‘iss Sonia Jonce
onr behalf of the Plaintiff states that after sever=l discussions
with I"r, Edsel Keith with a view to settling Plaiviiff’s claim,
Mr. Yeith indicated that Defendants intended to £ijc 2 summons
for reccovery of nossession;  that they agreed thet ¢ would
accent service of Plainiiff's writ, and she would accept servicg

of T:ferdants' writ. Plaintiff's affidavit indicni=s that he
‘

b
v

eniorsd an apvearance to tha Defendants’ writ, but that nothins
mor: hes ever traaspired. Imwlied between the two zffidavits
is that Mr. Xeith accepted szyvice of the Plaintiff's writ, hency

no further stens were taken to get leave to serve npotice of the

¥

ikyi
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writ out of the jurisdiciio:

affidavit, Unfortunately

the Plaintiff’

annesranca 1o
Miss Jones stons short
Returwing to

that Defendant doi

#d the services of

cterniined by the Defend

belicve THat the matter

consumaatad,
to Toen
tc i1nil

MisSs

They fzilud to reach agrecn
pskei Miss Jones to =c
of posses#ion, and getting
to dismisﬁ Plaintiff's
In short, by
sroceeding with his action
Defendant Warshaw kept indu
about o %ettle and then

to fresh attorneys,
Sdme comments will

than,

nesotia 1ins
thers seems to have been a

until

Turning to the

Boo¥, 1542) and the Jamaica
provisio n$ relating tc th

taker in the

My Haith <

" 5 se T Ty
of allesing that she

termined

Semiember 1979,

W
L
@

is ‘gppointment.  Th:
discussions betwecon iii
tlanchard (of O.C. Hardins §
czat se
action

the Plaintiff sets up

reneging at the last mow

and going

as an excuse for

the ??ulec of the Suprsaas

process

., as noted in Miss Fancha

the Plaintiff's
Mr. Keith's reta
Ar, Phipps. This rotair

ant who engaged the sovv

Plaintiff indicates that Defendant .4

tizd and tins

then followed in the

Jones for the

R
sl

Co.) for the De!

., Miss Hanchard zavs

rvice of a writ

no rvesponse filed the »re

inn October of 1652,

wuay of

cine him to believe th

w

through the same

YOS
UXTeCs

be made later on setilaene

delay, but even on ihi

“

clear delay from somae

the$e nroceedings iun October, 1983,

law, there
Court (England) (sec ©
Civil Procedure Code, ©

of an action from

but Dorundan

S RTY

By
O

explanation of d¢=zla

tinm

are inters.e

g

did not encaer an

afficovit, he

iner,
2r too
ices of
Rim to
sels

st failed

sevice 1980

tiff and
ant.
that she

TECOVETY

sent summousg

e was
and

ss with

ne

¢ explanaticg

gz in 19381

rsed in

T

he White

e times within which various steps

goiny
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his acti (q nay be dismissed for want of prosecuiion

o .
Jamaica se

in tha Lh“hxvv of the steps 1s as arainst the Tl

¢ fendant that the Plaintiff may becons o3
judsment. Yew for example U.K. Order 10 17 1,

tion 244: Default of Pleadino, nen d:livery of

statenent of claim; U.X. Ovder 24 R 16. Jamaica soctinn 207
I

non rum'llﬁnce with order for discovery etc.: Orxdey 24 2 2 compa

42:

saction 3

A

te. And

[

Sunmons F

obsarved

prior o

ai o VL “ O'M

want 0F w

similer Tes

lone over

Anmeal de
[18521 2

H.R,, Din

delivered

SGih oout 1

vage £73

sty ficient

$
or
th

19

o0

}

duye

|
19

J

LLdLV1iua1 observation

n

no

time within which to set down acti: trial

ee der 25 0 1 znd compare Jamalca section 277:
directions. hs a gene ra] cornbﬂt

at the Jamaican vulns are wherge the rules

]

67, and that since that date there have hscr introduc

additional »nrocedurses for snreeding um conduct

such as avtomatic discovery and the wovs stvingent

of revised Ox 25, Hevertheless the

are the same, and the principles set

in the commentarv on Order 25 R 1 auvly indiffere

s sdictions, save that in England, at the ianstance

ttorneys to rcsort to the remedy of disnissal for
seocution than we Lave seen in this jurisdiction.

ponse by Jamaican Attorneys and Judres 1s werhaps

;the writ to eventual trial. The sanciion oy default

wer

of

of

s, there has been e sreater willingness by Jdofendants

A

The leadinz cas2 on this towic is the Court of

sion in Allen v Sir Alfred McAlphine © Souns Ltd.

B, 229; [19677 1 A3l B.R, 543: (C.f:  Lord Denni

ck and Salmem L.JJ.) Each of these

udements, and later on I will veturn te consider

3

made., Por the monenc it 1s

to adopt as correct the summary of the oosition

D
(&

the 1982 Whitc Dool: commentary on Ordzr 21, se

te 25/1/38B. it reads as follows:

rlr‘

it Judres

some

€

%

Y




""The above ceses seem to lay down
followins =rinciples., The Court
power to disniss an action for wm:*
of prosecntiox without giving the
plaintiff an opportunity to remedy
his default by making what is called
an “unless o”ﬁur" there 1is no rule
which renuiz the defendant’s solic
to give the l2intiff's 3011LJL0ﬁ nyior

warning intention to dpv}v
dismiss >tion for want of

tion. !
inexcusab]
injustics

delay 1is nrolnugra
is such as to %ﬁ :
the one side or the 2T O
to both. the Court may in its dzlc"ﬂ'joj
dismiss tle action straight away’ (pzy
Lord Denninc i7.R. in Allen v. Siv Alfred

- s i bt

McAlpine & Cors Ltd., supra).

4

On the other hand, this wower shoulsl not

be exercised unless the Court is satisfied

(1) that the default has been ints nbional
and contumelious, e.g., 4is ob
to a merzmptory order of the
conduct amounting to an abusc
precess of the Court (see Tawl
steiner v. Moir [1974] 1 W.L.R. 991;
[T9747 3 £11 E.R. 217, C.A.): or

(2) (a)

tiat there has been inovdinate ond
inexecusable delay on the wart of
the »laintiff or his lawysrc, and

such de lay will give vise to a
fsntial visk that it is not
ikle to have a failr tvrial

> issues in the action or 1is
such as 1s 11Pe1y to ceus¢ ol
iave caused serious preju
> defendants either as b
‘3mselves and the plaintisf or
zen egach other or betwesn
and a third party.

(b)Y tha

(The above paragraph was quoted with an
Lord DipTOCH in Birkett v. James [13721 A.C.
[1¢77} 3 W.L.R, 33, 46-47; [1977] 2 £11 E.R:

05 and c1LOl with approval by Russell L.J,
William C, Pavier Ltd. v, F.J, Ham & Son Ltd.

nroval by

t15727 1 W.L.&, 1583 at p. 1585, [15721 3 All

E.R. 1051 at . 1052.)

r

On an apnlication to dismiss for want of prosecu-

tion, excen
desirable tha
explaininﬂ ali

£ in a very clear case, it ig
I

the circumstances relicd on as

t the plaintiff should file evidenc:
X

excusing the delay, and exhibiting all relevant

documents, and aqually that the defendant should
file evidence to establish the nature and extent
of the nrejudice occasioned to him by such delay.’




revigired and anmproved

v oJames

15-

Allen v Sir Alfred Mcllrhine § Sons Ltd. (sunra)

A NN
Cy e

Youse of Lords in Yirkgtﬁ v Janes

297, [19771 2 A1l E.R. 201.

added four matters to the considerations

wolnted out

I--‘

mitations

dismissal of

would serve

brougtt 2 fresh action, as he
o 2

(c) it was wointed out thax

proceecings

by

apulyine to

that the Plaintiff might or

expressed Tdth r different

contume lious

bove:

urt in reviewing

prejuiice alleged to have

how some additicnal prejudice

(a) Lord Diplock discussed the roiz of an

the exercise of the Jdiscration

below - to 4dizmiss or not to dismiss: it was

=~
et
&

(]

that where the peviod prescribed by the Z:iatute of

applicable has not yet run out, an ovrder for

the action shouvld not mormally be maze, as it

no useful nursose if the defaulting Plaintiff

ht, within the neriod;
tiough delay in bringinrs the
to the

might be a factor for consideration as

been suffered by the defnndant

i)

strike out the action, what was essentisl was that

bord
bl

due to the dJdelay

n
]

after action brought: the complairi is after all

¢

ay in prosecuting the action; (d) <tlat the fact

&

might not have any wvencdy asainst

rs if the action +ras dismissed for went of

relevant on the issus of whether

was generally not

hould be dismissed or not. Lord Salmon however

vicgws on this noint.

Tho nresent <ases is not onc of intenitional or

default (e.2, disobedience to an ordexy for

discovery or the like). It is one in which it is necessary for

the defendant to show (1)

there has been inordinate and

delay on the nart of the plaintiff or his lawyers;

such delay hzs riven rise to a substantial risk

ot possible to have a fair trial of th2 issues in

or is such as is likely to cause or haove caused

udice to the defendants.

88
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his {indings on (1) above.

in serving the Statement of Claim,

intentional

on batween

delzy was e

in that dir

esuect to
narties. O

the delay i

v John Liva

%he attorneys

It is not clear from the Master's note what was

He found that there had besn delay
but that the r;?ﬂ& was not
or contumelious as there were negotiaticns poing
for the parties during the neriod
mplaint is madc. He did not decide whether the

though he seems to tave inclined

xcusable or not.
ection.

There is a considerable range of situsztion in
delay due to nepsotiations »nroceedine butween the

n occasion both warties may expressly arree to

[

n the proceedings as in Banca Popolare di HNovara

nos & Sons Ltd, [31%73) 117 Sol,Jo,539

4

t was hold

[y

gxcusavle,
Further, Ord
Codz allow

enlarze the

v Radford |
largely spe
thems

anong

insu

o~
p-‘

ancce a

a considera

had becn a period of inexcusable

refused to
obscrving t
mitigated b

docuncntary

_ [1958

a trade mar

that the 7 year delay was thereby renderad

and had not in fact greatly prejudiced the trial.

EaY

of the Civii Procsdu

(L,'

evy 3 r 5 and section 674

the parties thewmselves by consent in writing to
tine for delivering any pleadings or

In National Insurance & Guarantee Corworation Ltd.

1970] 114 Sol. Jc. 436 (C.A.) a 15 year delay,
nt in the partics trying to negotiate and scttle
slves a disnute of urusval comnlexity invelving
nd re-insurancs, Lord Denning observed that both
cquiesced in not proceeding with the actiors for
ble part of this neriod. Though ultinctely there
delay for two ycars, the court
lismiss the action for want of prosecution

hat prejudice to the defendants was considcrably
y the fact that most of the issues: turned on
evidence.

In Zimmer Orthowvaedic Ltd. v Zimmer Manufacturing

3 A1l E.R. 442, z case turning on the risht to use

<, the Court of Apneal struck out both the claim

athier document.
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and the o&nt»rcl i for want of prosecu

te ulame for the delay and should be put in the sans nosition.
e observed that in the case now beforc us ithe
\

suit for rvecoverv =f possession, filed in 1877, is
us, though it sesnts to be still at the siage where

A anpearaﬂcw has been entered, and no nleadings dolivered.

LAY

.

|
\' - ) - - - o
Presumably it involve will involve the pressni Plaintiff

|

asserting 4 right to stay on in wvossession on the basis of the

n
@]
~

Xercis oﬁ the option on which the instant case is bused,

It wonld sTem prima faciz unjust to dismiss the Pleintiff's
clair iun this case, leavine the Defendants free o vrosecute

their own, with the Plaintiff’s hands so to snexlr tied behind

|
|
]In Austin Securitiss Ltd., v Northgaie znd Eaglish

Stores Lid. [19691 2 All E.R., 753; [1969] 1 W.L.¥. 522, (C.A.)

Lord Denning held that the delay on both sides wns incrdinate

P
ana 3

aslable, but the Court allowed the action ¢ wroceed,

Fwo remarks may be made on the cases yufcrred to
above: the‘ were not aciions for personal injurios but
commarcial &ases, and tiat on the whole they turn:i noc so

mych on oral evidence, but ¢n the construction ¢f docunents,

with tho reFult that the »essible prejudice to thn dofondant
or = the %55 ible 7risk of not having a fair trial was
the Ly sreatly reduced.

ncidentally Bostic v Permondsey § Southwiar’:

]
>-4

wital Management Commitics which was heard at
!
Allcn v HcAﬁphine is an intercsting example of dolay due to the

acticn of tge Defendant, in rever filing their defence - some

nine years ?verdue. Sec¢ lord Denning at [1862] 2 7.2, at 250,
|

He observed\of the hospital that they had their rscords,

(this wos t%@ case¢ of a rurse injured in her worlil at the

hosmital}: %

cion:  both marties were
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temic of
injury,

of the dof
indomni fy

delaysd

for the 4

follewad
scught o

to wossib

was avenitual

sunmcns to d

> - o) s
ing Tnat

The Pooyi

set the orde

and

he

no

stra

S 18 .

"I do not sze thoy are prejudiced by
delay. Justice can be done by them if
the case is wmermitted to eo to trisl.
But if it iz struck out, Miss Bostic
loses ali romedr w1thout a trial.

ayle v Cookssy [1269] 2 Lloyds 2 518 (C.4A.)

del

r'h
o

en

hi

ete

up

1 Fo
w

the possible racgz of judicial orinion ow th

¢4

ay. it was & cas3 of a claim for wersonal
liability could not be contested., Tho insurers
lant however reowudiated their liability to

1, and for some five years plaintiff’s attornecys
filing of the statement of claim, as t 2y waited
rmination of an arbitration proceedinss brought

against his insurers to determine liability under

The defendant woyn this battle, and milaintiff

into negotistions with the insurers. Thrers
urther period of delay as nlaintiffs azttcrneays

date medical reports on his medical wosition as

1y delivered, the defendant’s insurcyrs toel out a
ismiss the action for want of prosecuiior, observ-
leave had been obtained for this late delivery.
r dismissed the action; one appeal Macienna J

¥ aside and c<ave the plaintiff leave %o¢ scrvve the

statement of claim within geven days. On apseal the Tourt of

fovazal su

Ppo

observed that the first five yzar delay was inordinate, but

excusable:

sattlenent i

°

It is true that hanging back in the hore of

but it would be unrealistic not to recognize thet laintiffs

in thesg

the insurer

cas

es have to dazol with insurers, and hoere it was

who by wronsly repudiating liability to the

defsndent under ths policy had caused this delay and now

sought %o

As to ths

us

de

e it to deprive the plaintiff of a

lay subsecuently he held that the dofondant did

permanent disability. When the stateuent of c¢laim

rted the Judre's decisicon Dy a majovrity. Dussell LJ

s not, on the authorities, regarded with Ffavour ....
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not

Sachs

Widgery L.J.

There is

in the cuvotations above. Those

question of
L.J. relate
so scriously

risk that it

zetablish a sufficient case of prejudice to justify

LJ agrecd with

considerable force

him. He observed at p. 625:

"For whilc it is of course for the Jourt:
to take account of the need to aveoid its
machinery being abused by inordimne
delays, it should also takc accou of
the detrianent to the interests of jusiice
should 2 plalztlff innocent of blam

suffer disaster by belng driven from the
judpment s,aL unless the justice of the

'.

cas¢ as a wiole imveratively demends that
course, The Court is entitled, as Lovd

Justice Piulock

stated, (in Allen v
McAlpine) €0 te

mper justice with famanity.

dissenting, observed (at p. 626):
"The intersst of the narties and of the
public requires that litigation should
be disposed of without delay and it is
the plaintiff alone who can ensurc that

this be deone (.eeve..

Mere inactivity on the part of the
defendant is no excusc and althouoh i
is nroper for a rcasconable time to Lu
Takon tc disposz of the claim by
negotiaticn it is the plaintiff’'s duty
to get on with the action iFf a
settlement 1s not forthcomlnn witlin

a reasonable time,'

in the observations of both judges
of Widgery L.J., ralate to the
whether the delay is excusable, whiis
to the question of whether the defondants have peen
a substantinal

prejudiced or whether there is

is not now possible to have a fair trial.

-

I

am of opinion that in the instant casc bhefore us

the delay was not only inordinate, but that it was also

inexcusable.

inmminent bet

on it,

and sought new lawyzrs

Though it was rzasonable for some time ZLor

N

hope for a settlement, his version of tihe

itions establisited that as soon as setilemsnt was

and commenced the procs

dismissal

those of Sachs

ween the lawyers, the principal defendant went back

ss de-nova.

-y




The unexpres
land values
period. 1t
secure the p
anxious to a
It was the p
time to get ¢
forthcoming.
T!
have the def
caused them
it is not nov

involved?

file evidence

precjudice occasioned to him by such delay.
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sed background of course was the steady rise in
in that area, and generally in Jamaica, over the
hink this made the plaintiff the more anxious to
rize without a fight, and the defendant more
void surrender, whatever his lawyers advised.
laintiff's duty after the expiry of a reasonable

on with the action,; as settlement was plainly not

here remains however the other consideration;

endants succeeded in showing that the delay has

serious prejudice, or been of such a sort that

w possible to have a fair trial of the issues

It is clear that the onus is on the defendant to

> to establish the nature and extent of the

Nothing of this

sort appeared in the affidavit filed by the defendant, and

it appears tl

hat before the Master the defendant'’s attorney

went so far as to argue that it was not necessary to prove that

the delay will prejudice the fair trial of the action.

of course is

This

not correct, and the Master has specifically

found ""that having regard to the nature of the case that delay

would not cause¢ (? defeat?) any claims to a fair trial of the

issues nor any grave prejudice to the defendant®.

that finding

There has not before us been any real challenge to

.  The nature of the case is that the plaintiff

has been a tenant of the defendant for some 13 to 14 years.

He pays his rent regularly, and there is no suggestion that

any of his obligations have gone unfulfilled.

He even claims

to have made

substantial improvements to the premises. What is

on issue is Whether he has an option to buy the premises, and

whether he h%s validly exercised it. These will turn on the

SE
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construction 4f the documents and correspondence in the case,
|

and prina facie oral evidence will play no substantial role

in the matterl There is no reasen to reject the Haster's

view on this ﬁundamental issue,

This brings me to the last and most troublesome
issue in the %ase. The Defendants brought a summons to
dismiss the Pfaintiff“s acticon for want of prosecution.
Basic to such an application is that there is an action
which has brought the Defendants before the court, and that
de¢lay is occurring in the taking of the steps nscessary to
bring it to trial.

As |presented however, what the Defendants were

saying is that we were never served, we are not properly

before the Court at all. Tt should be abundantly clear that
summone to dismiss for waent of prosecution has no relation

to the situation being nut forward. There are other and
better ways of raising such an issue, which if correct, would

make the entire proceedings a nullity, not a mere irrsgularity:

se¢ for a—axamp}e9 Craig v Xaanseen [1943] 1 All E.R. 10&; 168

J - 0 ~ . .
L.T. 38. As Lord Grecne i1.R. observed in Crais v Kanseen
at page 113:
1
'"In my opinion, it is beyond question that
- failure to serve process where service of
process is reguired, is a failure which

goes to the root of our conceptions of the
prover procedure in litigation.™

|
i
|
|
Ho%ever once the point was raised, though in a process
which was both erronenus and incompatible, it could be said that
the Court must deal with it, and if possible resolve it.
A number of points arise for consideratiomn. It is

to be noted that there is no affidavit from any of the Defendants,

particularly their prime mover, Mr. Warshaw, asserting lack of
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service, Wha¢ has happened is that a young attornzsy, perusing

the Court file|has observed that summonses were taksn out to

obtzin leave t# serve notice of the writ out of the jurisdiction,

|
and that there is nothing on the file to show what happened. It

is clear that Mr. Yarshow must at least have known of the action;

he and his suc#essive attovrunevs have been engagad over the
|

course of several years in an effort to negotiatc a setilement
of it. Further due to the caveat and the injunction sranted
in the action he must be clecarly aware that his »nresent
situation is that he can not sell the property to any one else.
Yet apert from having taken out an action in 1977 which has not
so far been puﬁsued he has .done nothing. In that action the
plaintiff’'s attorney entered on appearance, and her affidavit
is endeavou:ing te explain why the Court records show outstand-
ing summonses to serve cut of the jurisdiction, sets out that
these were dispensed with by mutual agreement; she accepted
service of the§1977 writ in =xchange for Mr, Keith doine the
same for her action. She formally entered an appearznce,
unfortunately Mr. Xeith did not, possibly because of his death
or the terminatﬁon of his retainer.

When the point surfaced so to speak befors the
Master, Counsel for the nlaintiff, acting on the imnstructions
of the Plaintifk's attorney, assured the Master that service
of the writ had been accernicd by the Defendants' previous
attorney. The Master has accepted this. He states:
"I accept that the writ was served on the

Attorney-at-Law (Mr. Keith) then acting
on behalf of the defendant.”

Ic i% true that the affidavit of the Plaintiff's
attoruney stops %hort, or f2lls short on this point, but it was
drafted to meet}a different situation. There was on the other
side no affidavﬁt by the Defendant alleging non-service, and

they had taken bver the years, by negotiations, and bringing
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this summons aﬁposition which implicitly if not cxprassly
recognised the?service of the writ. Accenting that the period
of limitation had run, and that it would not bs wossible to
bring a fresh éction, cr fcr that matter to apply for leave

to venew or to| re-serve the writ, it is hardly surprising

that the Master on the material before him accented that the
writ had been served, and made the ‘‘unless™ order that he did.

Whether one accents the role of the Court of Appeal

in considering the exercise of discretion by a trial iudge

as ore of ”rev*ew only" ner Lord Diplock in Birkeit v. James

fre7¢} A.C, at|page 317, or the wider view advocaicd by

Lord Wright iniEvans v Bartlam [1937) A.C. 473 at 485, and

adoptaod by the%r Lordshins in Charles Osenton § Co. v Johnston
[1942] A.C. 13¢ at 138, I am not satisfied that the l‘aster came
to 2 wrong con&lusion in the decision that he made. It is now
for tne partie#, particularly the Plaintiff, tc takc those steps
that erc neces%ary to bring this suit to trial zni ultimate
conclusion. Any further delays are unlikely to reczsive a
sympathetic coﬁsideration by those who may have to deal with

this action. 3

KERR, J.A.:

I have had the benefit of reading the draft judgment

of Carberry, J.A. and I an in agreement witbh his reasoning

subjecct ta one small reservation.

f96
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1 am%unwilling to join him in categorising the
Plaintiff's deléy as '"inexcusable'. While the time spent
in negotiating q settlement of a case may not per se axcuse
long delay yet ﬂn the instant case there are special
circumstances, Jhich in my view provide reasonable excuse.
Carherry, J.A. i% his judgment has carefully chronicled the
history of the p#oceedings and the conduct of the parties,
prior ta the apphication by the Defendant to dismiss the
Plaintiff's actihn for want of prosecution. With respect to
such special cir#umstances it is enough to advert to the
rwxemre of the contract sought to be specifically performed,
namely a contruc# for the sale of land, and attendant thereon,
of the preparatign of documents and their due execution by the
Defendant, who resides abroad; the changes of defence attorneys
during the perioh, the vacillating conduct of the Defendant and
his keening the contention alive by serving the Plaintiff in
March, 1983 a No%ice to Quit the demised premises and following
on with his secoﬁd action for Recovery of Possession and to
say that these c#rcumstances cunulatively provide acceptable
excuses for the ﬁlaintiff's delay.

1 comﬁend Carbarry, J.A. for his scholarly and
industrious review of the cases referred to in his judgment
and in all other\respects save that adumbrated above I concur

|
with his reasoning and conclusion.

WRIGHT, J,A.:

I agroe with the judgment of Carberry J.A.






