IN THE COURT OF APPEZL ‘ vy

SUPREME COURT CIVIL APPEAL NO. 87/90

BEFORE: THE HON. MR. JUSTICE RCWE - PRESIDENT
THE EOL. MR, JUSTICE DOWHER, J.A.
THE HONM. MISS JUSTICE MORGAN, J.A.

BETWEEN VIBTERSFORTS ENTERPRISES LTD. DEFENDANT/. APPELLANT:

A ND ERROL FRANK PLAINTiFF/RESPONDENT

Dennis Goffe instructed by Myers, Fletcher
and Gordon for snppellant

Mrs. angella-Hudson Phillips, ¢.C. instructed
by Miss Leila ‘Parker for Kespondent

March 13, 14 and 22, 19%¢1

ROWE P.:

Section ©&3 of the Civil Procedurc Code (The Code)
provides thauv:

"The Court mav, if in any case
L Geems fit, reguire a
plaintiff whe may be out of

che island, c¢lthoer at the
comnenccnent of any sulit or

at any vime during the progrcss
thereof, to give swecuri.y for
costs co the satisfaction of
the Court, by deposit or cither-
Wise: and may stay proceedings
unc:l such securily be ¢iven.,”
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The researches of counsel vere not abla fo unearfh a similar
provision in the English ruies now or in the post. Under
Section 653, the defendant/appellant applied to the Master for
an Crder that the plaintiff/respondent give security for the
defendaﬁt‘s costs in the action. This application was refused
by the Masicr on the bases that the plaintiff/crespondent was
likely ﬁo win his azction and that the defendani/appellant had
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noi psoved that (he plaintiff/respondent was ordinarily
resident abroad. |

The matter arose in this woy. L Writ was filed by
{.he respondent on the Z%th LUGUSL, 1989_c1aiming damages
against the appellant for negligence and breach of duty under
the Occupiers' Liability Act bui this Uri£ di¢ nol contain the
address of the plaintiff in accordaance with the requirements
of Section L9 of the Code. 1In July 1990 the defendanc applied
to set aside the iirit, inter alia, for its failure to state
the plaintiff’s address. %Yo counter +his hostile application,
the respondent filed its own SumnCns secking to amend the
Writ to includc the plaintiff’s address, which was given as

U.S.4a.

77 Sun Valley Drive, Gt. Louis,

pefore the Master on Septemberzaﬁ, 1658 came the
two seis of Summonses. The application.to anmend the Writ was
granited and an oral application. to arend the defendant's
summons to add an application by the deferdant for security
of costs was granted. iofter hearing both parties the amended
Surumaons was dismicgsed.

Mr. Geffe relied upen bis written oulline argument
which contended that chere wes no reguilrement in Jamalcea for
the defendani to prove that the plainciﬁf was ordinarlly resi-
dent out of Jamalca and that in lhat :eg§rd the Jamaican Rule
is entirely different from the Englisn Rule. He said further

that on the facts presented in figavit of the plaintiff’s

attorney-at~law, there wvas incontrovertible proof thac the
nlaintiff was zosgident outside Jamaica.. Finally, he submitted,
there was no material pefore the Master on which she could

find that the plaintiff was likely to wih his case.
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Mrs. Hudson-?hilllins conceded ithat ihe provisions
of the Code do not requive the defendant/appellant to prove
that the plaintilf is ordinarily resident cutside of Jamaica.
She submitied, however, ithat the HMaster was entitled to toke
into consideration all cthe circumstances of thc case which
must include the respective streéroihs of the opposing cases
before coming to a comclusion that it was Just to order |
security for costs. &he invited the Court to say that there =
is no inflexible rule <hat provided a plaintiff is oul of
the jurisdiction a% the time of the filing of the Writ or
subseguentcly, the Courc is obkliged to order security for costé"
and vo confirm that there is & discrietion in the Court,
conferred by Section £53 of the Code. whether or not to
ordex security. |

The dictum of Lopes L.J. in (rozat v. Drogden and

Others [18%1-94] »ll E.R. Rep. is often cited as authoxvity
for the inflexibility of the rulc as to the necessity foxr
an Order for security for cosis Lo be provided by a foreign

plaintiff. There he said at p. a7y

"Th Ke Percy ang relly ndickel,; Cobalt
z1:d Chrome Ircn Mining £o. {Z Ch. L.
at p. 5315, Sir Georgs Jessel, M.R.,
and in Pray v. RBadie, (17895 1 Term
kep. 187, Bullexr J.. held ithat:

1¢ principle is well
flduL;bﬂed that a person
st
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; Lituving legal pro-

ngs in this country,
eing cbroad, so that
10 adverse crder could be
2ffectually made ugaLﬂQt
him if uncuccessful, is

by the rules of the court
compelled Lo give secuxity
for ccsts.
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. have ulways understood that to be
the rule, a&nd +that there is no
¢ifference between an action upon a
foreign judgmeni and an action for
any other debt.”
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Prov.ision 1s made by Order 2371 of thefSupreme“

Court hules {(U.K.! for the giving cof SE”hllLy onjjthe appll—'

cation of a <efendant to an action f it appbarb to Lh 'Cou:

thiav the plaintiff ic ozdinarily resident outb;de of Lhe

jurisdiction and having regard teo all bue c1lcum=tanccu of the

case, the Court finds it just to de so. We rpadlly agrec

with Mrs. Hudson-Phillips, and in fairness tc Mr. Goffefwhof

frankly conceded this Lo be so and therbfa;e 'WQS of ﬁhé;$aﬁé
opinion, that the Court has a discretion under;Qgction‘663
of the Code whether or not it will oraer securiky foi boéts:
and that vhat discretion Must be cxercised jﬁdiéiallyiﬁﬁ& hdt

willy-nilly.

Lord Denning accepted that the Courx -t under

n “eronave SPA

o~y

English Rule Oxder 23/i has such a di crctlon

and snother v, Westland Chirtess Ltd and Oahers_{;97

said;

[
—

E.R. 531 at 533,

1 agree with the note in the
Supreine Court Pri.ctice fthat
tiue rule does give a dis-
cretion to the court, In
1iva in {rozai v. Drogdaen,
Lopes 1..J. saild that there was
an  inflexible rule that if
a fcereigner sued he shnould
give security for costs. But
that ig¢ putting it toc high. °
1t is vhe usual practice of the .o
courts to malke 2 foreign L
plaintiff give securicy fox
costs. Lbut it does so, as a
matier of discretion,; because
it is jus: to do su. Lfter -
all, if the dafandant uccceag'”'
and geus an order foxr his . .-
costs, it 1s not rightghats
he should have to go Lo a
foveign country to enforce the
crder.” o

Sir Licholas Browne-Wilkhinson V:C. is

& ~

opinion. He said in Peorzelack X.9. v. Porzelack .

11967 The Weekly Law Reports LG/5/87 p.o 4




The purpose of ordering security
{or costs against a plaintiff
ordinarily vesident cutside the
jurisGiction is to wensure that

a successful defendant will have
a fund available within the
Surisdiction of this court against
which it zan enforce the judgment
for costs. 1t is not, in the
vrdinayy case, in any sense
designed Lo provide a defendant
with security Zfor costs against

a plaintiff who lacks funos.

Under £1.L.08., Gerd. 23, . {l}(ai,
it seens to me that £ have an
entirely general discretion either
tc award or reifuse security.
having regard to zll the circum-
stances of the case., However, it
is clear on the authorities that,
if octher natters are egual, it is
nocrmally just to exercise that dis-
cretion by crdering security
against a non-vesident plaintiff.”

it seems to us that the principles so lucidly adumbrated
above are applicable to situations which arise under Section
393 of the Code. &I plaintiff whe resides outside the juris-
dicvion, as dves this respondent, ought to be ordered te give
security for costs, unless the-e are special circumstances which
would make it unjust so to do. Although a major matter for con-
sideration is the likelihcod of the plointiff Lo succeed,
parties ere discouraged from embarking upecn a too detailed
enamrination of the merits of the case unless it can be clearly
demonstrated cne way or another thav there is a high degree

of probability of success or failure - sce Porzelack K.G. v,

Porzelack (U,.K.) Ltd., (suprzj.




_There was no evidence at all before the llaster as
to the merits of the case or as to the circumstarces of the
plaintiff - eg. - whether he had valuable property within
the jurisdiction. In ke absence of any special circumstances

ought to have prevailed and the

-t
o

whatever, the normalil Xu
tiastex ought to hiave made an Order for Security of Costs.

‘This Couxrt will treat the affidavit of Douglas Leyes
sworn vo on the 25th of September, 1590 as a skeleton bill
of costs and will apply ihe conventicnal approach by which the
Supreme Court has always proceeded, i.e. to fix the
sum at about two-thirsds of the estinated party and party costs
up to the trial of the action.

Wwe therefore order that the appeal be allowed, and that
the Order of the Court belcw be se: aside. UWe order that the
plaintiff/respondenc do provide security for the defendant/
appellant’s costs in the money sum of J$1iZ,3G0.60 to be
deposited in an income bearing account in the Zoint names of
the attorneys for the appellanc and the respondent wilhin
eight weeks hereof. C(osts to the appellant in this Court
and of the application in the Court below to be agreed or

taxed. Liberty to apply.

DOWHNER J.A.:

I agree.

MORGAN J.A.:

1 agree.



