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April 25, 26, 27, 28, 23 & Mav 2,3,4, & July 29, 199

- CAREY, J.A.:

By a Writ dated Junme 23, 198Z, Mr. and Mrs. aAnthony Simmons,
the respondents and the plaintiffs susd Mr. Bortram Watkis the
appellants, his wifeo Janice and the lane Mr. Gueorge DasSncds, an
Attorney-at-law for spacific porformancae by Mr., and MMrs. Watkis of

grzement for sals davad D=csmber 17, 1980, in respect of six

an a
acras of land and & house tagrcon siifuale at Belgrado in 8St., Andrew.
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Alternatively, thoy claimed for an orxrdar that Mr. Watkis as ‘tanant

3

ity! transfor his hal BEC he said smigas
in common in aguity' transfcr his half sharce in the said prom 3
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tolthe plaintiffs for half of the agréed contract price. Further , they
claimed the sum of $309,322.38 and continding with interest therson
until payment or judgment under the folloWiﬁq héads:

=(i) damages in licu of specific

performance against the First
and Second-Defendaints; and/or

(ii) damages for negligence against
the Third Defendant;

1

(iii) damages for breach of contract
against the First and Second
Defendants;

(iv) damages for breach of warranty

or authority dgainst the First
and Third Defendants;

: |

(v) damages for cdreless/negligent .
misstatement against the Third
Defendant and/or misrepresenta-
tion against the First and Third
Defendants.”

— The action was heard between April 15 to 26, 1891 before

El;is, J. who delivered a reserved judgment about a year later on

May 7, 1992 in which he entered judgment against Mr. Watkis and

Mr. Desnoes. That protracted delay, I fear, prevented a proper consi-
deration of the facts in this case as will appeal hercafter. He dismissed
the action insofar as it related to Mrs. Watkis. He entered judgment for

the Simmonses in the sum of $4,450,600, detailed as under:

*Damages for loss of bargain $4.,315,000.00

Rental for a periocd of five years

1/4/81 - 31/3/82 21,600.60
1/4/82 ~ 31/3/83 24,000.00
1/4/83 - 31/3/84 26,400.00
1/4/84 - 31/3/85 3¢,000.00
1/4/85 — 31/3/86 33,600.00

$4,450,600.006 *

He order=d that the total should bear interest at 2% from March 31, 1981,

the date on which the contract,ébould have beén completed, and that the

PET O Rt
et T

$28,500 deposit should be returned to the plaintiffs with interest.
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The a@peal tb this court against that judgment is taken by
Mr. Watkis on whose behalf a number of grounds were filed. These
grounds raise the following issues:
- did Mr. Desnoes have authority tc sign the
agrecment for sale on behalf of Mr. Watkis?
-  did Mr. Watkis by misrepresentation induce
Mr. & Mrs. Simmons to enter into an
agreement?

- was the contract enforceable by virtue of
the Exchange Contrel Law?

-  assuming liability, what was the nature of
damages to which the plaintiff was entitled?

Does the rule in Brain v. Fothergill apply?

The learned trial judge found from the evidence given by the
witnesses and the admissions of (kMr. Watkis) that Mri Watkis was aware
of the Simmcnsés' interest in purchas#ing his property. He then

continued:

" .. I am also convinced that he instructed the
the third Defendant to sign the agreement on
his behalf and to act for him in the conveyance
of the property.

The behaviour of the first Defendant induced
the Plaintiffs to enter intc the contract in the
belief that he was solely entitled to sell. It
was a misrepresentation as to title by conduct.”

We will need to examine the evidence and the trial judge's analysis of

it, to see whether these findings, challenged in the grounds cf appeal,

are justified. The plaintiffs had to show that Mr. Desnoes was
authorized by the owners cof the property to sign a contract of sale
in respect of the property. That was sc because Mr. Desnoes who

practiced as an attorney-at-law had executed the agreement for sale.

See Grant v. Williams (unreported) SCCa 20/86 delivered June 25, 1987.

It was accepted on all hands that there was no direct evidence in
this case that any such authority was conferred by Mr. Watkis upon
Mr. Desnoes. The learned trial judge helpfully, isclated the evidence

on which he based the liability of Mr. Watkis as follows:

(i) Mr. Watkis gave the keys to the premises
to a Mr. Foster, a real =state dealer.

(ii} Mr. Simmons, having been shown the property
attended at Mr. Desnoes' office.



{(iidi) Z4 Mr. Dennis Chin, a realtor, spoke to
Mr. Watkis about the purchaser's interest
in acquiring the property.

(iv) Mr. Watkis admitted that Mr. Desnces, -1
handled all his conveyances and rent
ccllectiocns.

(v) Mr. Watkis acknowledged meeting Mrs. Simmons

at the property and discussing furniture.
He however gave no instruction to sign to
Mr. Desnoes. ’

on that evidence, the judge said, he found that Mr. Watkis gave
instructions for Mr. Desnoes to sign the agreement on his behalf. =2
comment which can be made, is that the admission by Mr. Watkis, that
Mr. Desnoes handled all conveyances and rent ccllectioms,is not the same
thing as an admission that Mr. Desnoes had authority to sign the
particular agreement foxr sale in this matter. It is nct a necessary
implication from the admission that Mr. Watkis in past transacticns with
Mr. Desnces, had authorized his Attorney to sign contracts on his behalf.

N

The opinion of Danckwerts L.J. in Gavaghan v. Edwards (1962) 2 All E.R.

477 at p.479 iec opposite:
"f+ is no doubt correct (and there are
cases in which it was so held) that the
merc fact of the relationship of
sclizivTgalicifer and client being-constituted

in regard to a particular purchase does
not by implication give a solicitor any
authority to make a contract or t¢ sign a
memorandum, and I may refer tc Forster Vv.
Rowland (1861), 7 H. & N. 103 and Smith
v. Webster (1876), 3 Ch.D. 4%. But that
is not a hard and fast rule which is not
capable of alteration. On the facts of
the case, as it seems to me, from the

— way in which the instructions are given
tc the solicitor, he may by implication
be entitled to sign a memorandum which
will bind his client. There are cases
where such an authority has been implied
from the terms of the particular relation-
ship created on the facts of the case.
Rosenbaum v. Belson (1900) 2 Ch. 267 is
such a case.”

There was no evidence other than the admission referred tc above, from
which the texrms cf the relaticnship between Mr. Watkis and Mr. Desnoes

could be implied.



Mr. Ramsay was not slow to appreciate that these findings
could hardly prove a conferring of authority to sign. Accordingly,
he submitted a number of other factors to which the judge had not
adverted to support the learned judge's conclusicn og authority to
sign. I would itemize them as under:

(1) Mr. Watkis left the title deeds of the

property in the hands of Mr. Desnoes.

(ii) Mr. Desnces himself sold the property
to Mr. & Mrs. Watkis.

{(iii) Mr. Watkis asked réz@ltors to seek purchasers.

{iv) A realtor told Mr. Watkis he had purchaser
for $300,000 viz. Mr. and Mrs. Simmons§ and
advised hith he would be takifig purthasers
to Mr. Deshoes. Mri Watkis promided to gpeak
with Mr. Deshoes.

(v) Mr. Desnoes confirmed that Mr. Watkis had
spoken to him and he had been expecting the
purchaser.

(vi) Mr., Desnoes said he had authority to sign.

(vii) Mr. Desnoes varied the price to $275,000.

(viii) Conversation between Mr. Watkis and
Mrs. Simmons over purchase of furniture by
Mrs. Simmons in course of which an cffer is
made by Mr. Watkissthat if ske beegbt:ns srougst
remainder of property and furniture, he
would give early possessicn. MNrs. Simmons
promised to discuss it with her husband.

The item (vi) plainly is not evidence against HMr. watkis and
is therefore inadmissible in prcof of an authcrity by Mr. Watkis for
Mr. Desnoes to sign the agreement for sale. In my view, all that
those cther bits and pieces of evidence tended to demcnstrate, was,
that Mr. Watkis was selling his property and was aware of the
Simmonses® interest therein. The suggestion by Mr. Ramsay that
Mr. Watkis knew of the sale to the Simmonses and approved it, is not
borne cut by any evidence which the learned judge accepted at the
trial. Item (viii) is not evidence from which it cculd be inferred
that Mr. Watkis knew that the Simmcnses had signed an agreement for
sale. The judge, it must be pointed cut, did not in his review of

the facts from which he derived his ccnclusions, allude to this

particular piece of evidence. Unless the judge had made 2 necessary
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finding of fact, this épurt is not in any position to make any finding

for him. A rehearing by this Court does not allow for such an exercise.

The evidencé as to the conversation between Mrs. Simmons and
Mr. Watkis differred as related by each. »Mrs. Simmons said that in
addition to their speaking of the furniture, she wished tc purchase
from him, Mr. Watkis had told her that since she had purchased the
six acres and the house therecn, she should purchase the remainder of
the propert& as well, Mr. watkis acknowledged that furniture was
discussed but denied offering Her the remaindet of the probeéty. If
that is drt ﬁnresoived bonfiict, this Coltrt would nct be at liberty
tc interfere seeihg that the judge nowhere in his judgement, dealt
wWith %he credit of the parties. We must perforce assume that the conly
facts he accepted as proved, are those to which he specifically

referred in his yeview of the facts.

In dealing with liability, the judge said this at pP.95:

" Tt is necessary to deal with each
Defendant’s liability separately.

Is there evidence on which to find
liability of the first Defendant?”

He then reviewed the evidence he presumably regarded as relevant and

said this (p. 96):

* 1 have eomphasized the above area of
the evidence as I am cf the opinion that
it is from that area, which evidence if
any, may come to place liability on the
first Defendant.

From the evidence given by the witnesses
and the acdmissions of the first Defendant I
find that the first Defendant was aware of
the Plaintiff's interest in purchasing his
property at 101 Belgrade Heights. I am also
convinced that he instructed the third
Defendant to sign the agreement on his
behalf and tc act for him in the conveyance
of the property.”

It would seem to me as clear as can be that on the issue of liability
he must have been confining himself to the evidence which he said he
had emphasized. I cannct agree with Mr. Ramsay that this Court is at

liberty to f£ind facts as proved where the judge has made no finding

either specifically or impliedly.



InAmy view, the matter stands thus. There was evidence from
Mrs. Simmons which if believed, could have persuaded the judge that
Mr. Watkis must have authorized Mr. Desnoes to sign the contract for
sale. Mr. Watkis however denied that evidence. The judge was cbliged

+o resclve that conflict but he did not. The clalm falls not because

the plalntlffs on whom the burden lay, dld nom dlscharge thelr burden

,ybgtwpgggusgwphe Jjudge %}§wpthad3udlcate. He did not accept

e

Mrs. Simmcns ‘version of the conversation in wheole, nor ¢id he accept
Mr. Watkis'. He @&id not deal with the respective creditworthiness of
either witness. The evidence given by Mrs. Simmons was of crucial

significance in determining liability. I must hold that he abdlcatod

e R e e

hlS respon51b111t1es. That is not the fault of the plaintiffs, nor

'is it the fault of the defendant, Mr. Watkis. That failure shculd

not favour cne side rather than the cther.

The interests of jﬁstice require that the matter should be
resolved at & trial, se@eing that this court is not at liberty to
assume the role of a trial judge. In the result, the judgheht cannot

stand and must be set aside.

Out of deference to the arguments urged upon us on the cther
is#ﬁéé raised in the appeal, I desire toO express some views on cne
other issue:

Mr. Henriques, Q.C. attactked the judge's finding that: “"the
behavicur of the first defendant induced the plaintiffs to enter
into the contract in the belief that he was solely eﬁtitled to sell.
It was a misrepresentation as tc title by conduct.” As was mentioned
earlier, the allegation in the statement of claiﬁ against Mr. Watkis
(para 17) was of breach of warranty that is, he warranted that he
had the authority of Mrs. Watkis to sell the property or transfer a

registrable transfer to the purchasers:
Paragraph 17 pleads as follows:

n]17. Further and in the alternative,
in the premises the First Defendant
warranted that he had the authority
of the Second Defendant to sell the
said property or transfer a
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Ieg:s.stere(q Tltle or glve a reglstrable

transfer in respect of the said property

tc the Plalntlffs.
The judge found that Mr: wWatkis by his cohduct, m13represented the true
9051t10n to the purchase%s_ er Henrlqugs, QsC. %ubmltted that there
weke ho facts to support such a finding. There was; he caid, no
spéﬁific finding as toc breach of warranty but he did find misrespresen—
tation by conduct. He argued that it is well established law that a
perscn can only be guilty of misreprésentation inducing a contract,
if such misreéresentation is made to the other party prior to the
contract. TheAevidence he submitted, was that at the time the
purchasers were shown‘the property, Mr. Watkis was off the island and
the first contact between the parties occurred when Mr. Watkis spoke
with Mrs. Simmons in February 1981 which was some two months after

the contract was executed. He pointed out that the conversaticn,

according to the evidence adduced in that regard, did not concern Title.

Mr. Ramsay'’s response to this argument was; I fear, not easy
to follow.' He said that if Mr. Desnces had authority to sign the
specific contract. in cne name only, the proper inference was that
Mr._Watkis éuth$rized the contract to be drawn in that way. The |
inference could also be drawn that representations in the contract
bound the principal. But, in my view,.this argument begs the question:
it assumes what must be proved. He further pointed to the following

facts:

{1} Watkis dealt with realtors
without reference tc Mrs. Watkis
as a joint owner.

(ii) Watkis in conversation with a
realtor did not mention needing
his wife's approval whilst
instructing the realtor to call on
Desnces.

{(iii) Desnces as Watkis®' agent made no
reference to Mrs. Watkis’® interest
in discussicns with the purchasers.

(iv) watkis® failure to disclose to
realtors that he had transferred all
his beneficial interest to Mrs. Watkis
as from 1978;

as evidence of breach of warranty.



The onus oh the @laiﬁtiffs on the isstie of breach of warranty
was to show thai Mr. Watiis had represented to the Simmonses that
he had the éﬁthbrity of his wife to sell or that he could give a
reglstrable transfer in respect of the propertyo The plaintiffs
alleged thig in paragrapﬁ 17 of their statement of claim and were bb&lgeﬁ
to préve that avgrmentb But in the carefully delected pieces of dvidence
in that regard whiéh Mr. Ramsay put fbrwaxd fdr con51&eratioﬂ; no
representatlon whatever 48 to title was made by Mr. Watkls,‘ In the only
conversatitn between MES Watkis and Mrs. Simmons, the questlon of title
was never broached Hor was there any reference to it by gither pgrty;
Tﬁe learned judge based his conclusion on the conduct of Mr: Watkis.
The behaviour which Mr. Ramsay identified, related to the omission
of Mr. Watkis to tell (i) realtors and (ii) Mrs. Simmons that there
were joint owners of the property or that he needed his wife's approval

or that he had transferred his interest to his wife. Insofar as the

—realtors were concerned, there was nc requirement for them to be told

about the proprietorship of the property. The extent of their
responsibility was to find an interested purchaser and take them to
the lawyer, Mr. Desnces. So far as Mrs. Simmons was concerned, there
is no evidence that the sale of the premises was discussed because at
the time of the only discussion between Mr. Watkis and Mrs. Simmons,
the contract for sale had already been signed by Mrs. Simmons.
Accordingly, no act of omission attributed to Mr. Watkis could have’
induced Mrs. Simmons to enter into the agreement. Mr. Henrigues, Q.C.

is correct therefore, when he submitted that this was 2 finding not

supported on the E£asts-of the case.

The learned judge relied on Watts V. Spence (1976} Ch 165:

he said it was on point. I am not altogether clear whether it was
prayed in aid omn the guestion of the measure of damages or as to
misrepresentation as to title by conduct. That case which was at

first instance, does involve the jssue of the measure of damages

arising from innocent misrepresentation. The judge in that case,
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found that the vendor had made a false representation by his conduct
that he was the owner of the house in question and therefcre able to
sell to the plaintiff and that the plaintiff relied on this
representation and was induced to enter intc the contract by it.

But in that case, there was evidence which warranted such a finding.
That case is, quite cobviously, not on all fcurs with the instant

case and is easily distinguishable.

in the result, as it seems to me, the plaintiff's claim also

fails under this head of liability.

The appellant alsc attacked the judgment om the ground that
the contrackt:. was invalid im that it was made in breach of the
Exchange Control Act. Any discussion on that aspect cf the appeal
is, in my opinion, largely academic. In the first place, this

Court has held in Grant v, Williams (uareported) SCCA 20/85 delivered

June 25, 1987 that a contract made in breach of the Exchange donfroi
Act was not illegal ab initic and could be cured by ex post facto
approval from the Exchange Control Authcority. I would not revisit
that case which we have continucusly ancepited as binding on us. It
is also right to add that the Act has now been repealed by the

Exchange Ccntrol (Repeal} Act 1992,

The appellant having succeeded on both heads with regard to

his liability, it is not necessary to comsider the question of

damages cr that of whether specific perfcrmance could be granted }f

i
|

either in the first instance or cn the fresh evidence advanced in |
C\_ ,,,,,,,,,, . .- . \

Vv

this Court. I.would reserve for future consideration in an
appropriaté case, the applicability or otherwise of the rule inm

Bain v. Fothé:gill'(1874-80) 211l E.R. Rep 83 to contracts for the

sale of land in this jurisdiction.

In the final result, I would set aside the judgment of
Ellis, J. and would order that a new trial be had. The appellant
is entitled to the costs of the appeal but the costs of the first

trial should abide the result of the new trial.
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witnrsses and tn@ admissionsg of the

first Dafondant I fird thay tho
first D=afendant was aware of the
Plaintiff's intorost in purchasing
his proporty at 101 Belgradec Hoights.
I am alqo convincad what hie
instructed tho third Def-ndant o
sigp tho sgroemenr on his bohall

d *Q act for bhim ip th: convayanc:s

1t is clzazc¢ from the words of ths learncd Jjudge that the

cvidence s cutlined by him, convinced him that "he (the apprllant)

instruct=d the third defendant to sign the agreement on his behalf
and ©o act for him ipn The convoyancs.®

It is necessary thercfore to axamine thaw avidence witvh care,
to determine whsthor such 2 conclusion was ther=in supportad. I
reveals the following:

{1} That Watkis gave the keys o the
properiy o Mr. Foster with
instructions to show it *0 pPras-
pective purchaszorsg

(2) Mr. Fostor showed the properity
¢ the plaintiffs/raspondents;

(3} As 3 result of boing shown the
propariy, =he rrspondonts along
with Mr. Chin arcondoed the

ffice of the third defendant and

>re teld by him fhst Watkis

1 authorised him Lo conduct

sxle of the properity teo the

wspemdcnts. The third defendant
agroed to reduce the price from
$3@0,00G Yo $285,000 ana the

after insgtruct~d his stcrat

ro prepars the comtract;

i)

‘:ﬁcyﬂ O
Pl
oo

{(4) Or being askad whe would sign
the agrcement on behalf of the
appcllans thz third defendant
assured ths autrhority
to sign for bamg;

(3} Th: second respondent met ana spoke
with ths first defindant/app> $1n“t
cn tho 4th February, 1981 and
spoke of her purchasing SOVwral
iteme of furniture which wors in
thea chse which he was willing
te s<11 for $5,000;



{6} The appellant admittsd thar he
met fLhs second respondent
(Mrs Simmons) on the 4th
Fzbruary 1981 at 101 Bslgrads
Heights. Hs did nak inform
hzr on that occasion that the
third defendant hsd ne auﬁbority
Te sign the contract on his
bshalf;

(7) The appollant admitted that
the third dofondant was his
attorncy who handled 211 his
CODVRYANCaes;

(g} Thea appellant inE
acting on his wife's bohali as
ko the sale of the preopsrty,

Bofors examining ths cumulative offect 2f this ovids

two things cught to bs noted:

{1} Ths evidence discloscs rhat
tha houss was actually showrn to
the respondents by Mr. Chin and

Mr., Foester and not solrly by
Mr. Fostaer as the learnad trial
judge recordad in his Jjudgmant,
and

= othsyr ar<eas of
~vidaences excluded by the learned
trizl judge ir bhis consid=araticn
of this issuc, the relovance and
zffect of wh-ch Nlli be discussed
later in this judgment,

y,z.s

In fact the learmed trial judge @arlier in his judgment 4id
te some evidonce in such & way ©hat makes it clear thar he

those areas as factual., H: stazed:

pramise:
Heights
O PUrCchasc
pPYoOpariy. Thﬁfﬁ is 2lsc no

doubt rhat the Third Defendant

rod as ths Attornay-at-~law,

if mot for the First D
ang the Plaintiffs,

ﬁ

for the FPirst Dbf“mda@-. Thers
iz alzo the mumibol’ﬂ that the
Third Dofoendant did evince to
Plazintiffs soms authorit ta

Defendant 3t lzast. o
ground that tha Plainii
Al

R
sign 2nd zcy for the Firx
lw
not gbta ??d hs prop-°r

th
thay agraesd to purchsss,”

“NCe,

kil o
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i+ would be fair vo conclude therefors that the evidencs

@

t

coentained in the above passags ir so far as 1t included
matiers not menticonaed in the arsa of svidence referred to
lat=r by the lsarnsd judgs, and on which he stated his

finding would be based, would nevartheless heve been in his

0
n
5
[ R
O
¥

e

censideration when derermining the gue as to whether
the first defondant suthorised the third defendant to
sign th2 agresment.

it was arguad kerfore us that the following paragragh

of the judgment, rzpcatsed heroafter for emphasis, disclosed

that the le2arned judge wag not restricting himself wo the

4

“areas of ovidence" he had recordsd and comsaguenily chis

Court should not concluds that his subsoquent finding was

6]

bas=d selely on that evidence. Th= passag? rwads:
“From the svidsuce givan by the
witnesses and th2 admissions of
the first Dofendant I £.nd that
vhe first Defondant was aware
of the Plaintiff's intezr=ast in
purchasing his properiy at 101
B=lgrads Heights. I am also
convinced that he isstructed

he third Defendant to sigp ths
greement on his bshalf and teo
act for him in th® conveyancs
wf the propsrty.”

ot

o

i

This passages comes immediately after the learned trial judge had

statad that hz hzd emphasised ths "above axsz of =zvidence” as he

was of the opinion that "it is from thar arza, which @#vidence 1if

any, may coms to placs liabilivy on the £ efendant . ” in

!nl
-
n
[
w}

my view, his raferencs to the "evidencs given by toe witns

i
n
i
0
n

and the admissions of the first Dofendant® must nocossarily

ralats to the evidencs which h=e had sarlicer recorded, and s

0

i
is on that svidenc® that his conclusion as teo "aurhority” must

have boen basead.

3
<
WA
jo X
)
o
Q
N}
o)

What thon was the cumulative «ffect of thi

)]
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The avideoncs raveals that the plaintiffs were shown the property;

P

L)

exprasscd an intersst; were tsken by Mr. Chin ro the third Defsndanw,
whe negotiatsd 2 reduction 2n the pricg, and informed the plzintififs
that he had the authority to sign on behalf of the first defsndant,

it als

"
)

-

rovealnsd that the first defandant was intercstad in sa2lling

the property, and did give aurthority to roal ostatre dealers to seek

o

urchas=r. The orly “avidance,” feund by the learnsd trial judg»
y r

v

which attempts to =stablish that the autherity was given is tho
fact that the third Acfondent informod tho plaintiffs that fs had
such an authority. That, in my vi=sw, is nct ~svidencers which ceuld
be zdmissiblzs in datermining ths cas® agsinst the fivs: def=ndant,
who put tho mattsr ip issus by d-aying

authority. Tha*t not being evideacs? agsinst the first defondant,

there is ne ovidsnce te be found in the reascning of the le2rned

trial judge that could iead to thas conclusion te which he czme,

first defandant to sign the agreement. In order to succaed, the
plaintiffs had to show that the third defendant had the specific

authority teo sign ths agraesmept and cannot rely merely on the

fact +that the third defendant was the Attorney for the first defendant

in the nagotiations for the sales. In my view, the evidence fcound by
the learned trial judge £2ll short of what was nocgssary.

Thers was howevar, ancothvr agpect of ths ovidencz, Yo wihich
the learnsd trial judgs did non vefor, and which consoguintly, it
must be comncluded that he did not havs in his contomplation when
coming to his decisien on the issuc. It ares: in the ovidenco of
the second plaintiff Mrs. Simmons, who tostified to having visitad
the proporty subsoquently to signing the agrzement and having a
convarsaktion with the first defendant. That conveisation, as

relatod in the evidencz is zs fellows:
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"7 spok2 to Chin zgain and I went to
see Watkis at Belgrade on 4/2/81.
I saw and spoke to person. I
introduce myself and apologised for
not keeping previous appointment.
He accepted apology. Person is
Watkis. He showed me a list of
furniture and appliances and said
it was prepared by Mrs. Watkis and
¥ should choose what I wanted from
the list. We went arvound house
locked at prices on list and I
decided on pieces I wanted to buy.
I made notes on side of list. I
selected items of furniture, Watkis
was prepared to sell item of
furniture for $5,000, L agreed.

We went and walked around the
property {6 acres). It had been
pointed cut by Chin and Watkis -
pointed out boundaries. Watkis
showed me a post at back of
premises. I raised matter early
possession of property and he
said since I had bought property
for $285,000 why did'nt I buy the
remainder along with furniture
for $215,000 and he would let me
have early possession. I said I
would have to discuss it with my
husband.” [Emphasis added]

This evidence if it had been accepted by the learned judge, could
establish albeit by inference that the first defendant was well
aware of the agreement and was treating it at that stage as valid
and effective. This is demonstrated by his poihting cut the
boundaries, accepting that the second plaintiff ﬁad already bought
the property for $285,000, and offering the remainder tor sale,
and granting early possession if that offer was accepted. In
those circumstances, the only conclusion would be that he did
acquiesce in the signing of the agreement by Mr. Desnoes, or at
tie least, that he ratified or adopted it at a later date (see

Keen v. Mear [1620] 2 Ch D 574 where Russell J stated at page

578-9

o0
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"It is no part of an estate agent's
duty to deal with title: indesd

as a rule {(as was the fact in this
case} the estate agent would know
nothing about the title to the
property which is placed in his
hands for sale. Notwithstanding
this Samuel Mear became, in my
opiniocn bound by the contract
because he subsequently apprcved
of it and adcopted it. [Emphasis
added |

However, that evidence was contradicted by the first defendant

whno testified inter alia as follows:

(o}

After admitting to having met with Mrs. Simmons and having a
discussion with her, he stated in examination-in-chief -

*1 handed Mrs. Simmons a list.
{furniture) She did not raise
questiocn of early possession
of Lot 101. I did not Know
that & contract had in fact
been drawn. I know Plcffs,
were interested in acguiring
the property. 1 did not tell
her ¥ would consider early
possession if she would buy
additional acreage and furniture.
I suggested that she bought the
whele of Lot 101 foxr $1M.*®

Then in cross-examination:

*When I saw Mrs. Simmons in Feb.
1881 I know she was one of the
interested parties in the
purchase. We had a discussion
about the sale of residence and

¢ acres. I know she had signed

a contract re house and © acres
at Belgrade. I knew that in

Jan. [ did say I knew they had
signed a contract. I 4did not
tell her contract was no good

az I did mot sign. I did not
tell her Desnoes had no authority

te sign. Did not tell her I did

not approve sale. I told her I

was not in agreement with sale.

I offered her property in

entirety for $lmillion.*”
although the first defendant admitted a& conversation, and knowledge
that the second plaintiff/respondent had signed a .contract, there
was no admission by him as to an acceptance that the plaint:iffs
haa bought the property. In the face of this denial by the first

defendant, this area of fact ought to have been resolved by the

trial judge.
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Tt was not resclved, and conseguently this Court must now
determine what is the cocrrect approach in these circumstances.
where, had it been resclved in favour of the respondent, the
Court could have found that the first defendant either gave
authority to the second defendant to sign the contract on his
behalf or at the least, adopted the agreement thereafter. Contra,
had it been resolved in the first Defendant's favour there would
have been no proof that he gave the authority. Though the
determination of an appeal is in the nature of a re-hearing, this
Court has no power to determine the truth where there are dis-
puted facts, and conseguently this guestion cannot be resolved
by us. It however would be unfair to the respondents, to allow
this appeal, and deprive them of a judgment which may oxr could
have been theirs, had this issue of fact been considered and
determined by the trial judge. Conseguently, in my view the
interest of justice would demand, the ordering cf a new trial.
Nevertheless, it may be useful to examine the merits of the
contention, that in any event there was nc evidence that the
first Defendant misrepresented tce the Respondents that he had
the authority to transfer title to them.

2. Misrepresentation

An examination of the statement of claim discloses the
following allegation against the appellant:

Para. 17 “Further and in the alternative,
in the premises the First
Defendant warranted that he had
the authority of the Second
Defendant to sell the said
property or transfer a registered
Title or give a registrable.
transfer in respect of the said
property to the Plaintiffs.”
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The learned trial judge came to the following conclusion:

"The behaviour of the first Defendant
induced the Plaintiffs to enter into
the contract in the belief that he
was solely entitled to sell. It was
a misrepresentation as toc title by
conduct. The case of Watts v. Spence
£11976] Ch. 165 is on point. Although
the judgment there is founded on the
English Misrepresentation Act cof 18¢7
full references to and reliance wasg
placed upon Bain v. Fothergill [1874-
1880] A1l E R &3 to make it in my
opinicn, an important case fox
consideration.”

And later {(page 98) firstly he exonerates the second defendant by
statings

“The second defendant goes from the
case from the point of liability.
There is no evidence whatscever on
which a court could hand any
liapbility on her part. She made

nc representation to the Plaintiffs
and she zsuthorised nc one so to do.”

Then in dealing with the appellant and third Defendant he states:

"The third Defendant®s liability if
any, must depend on his connection
with the first Defendant. The
first Defendant in his evidence both
in chief and under cross-—examination
presented a picture of a very close
association between himself and the
third Defendant. He admitted that
he might have given verbal instruc-
tions over the phone to third
Defendant regarding the transaction
which has given rise to his case,
The third Defendant in nis statement
cf defence admits that he prepared
the Agreement foxr Sale and signed
“for vendor" (first Defendant) and
accepted the payment of deposit,
At paragraph 12 of his defence, he
represented that he was fully
authorised by first Defendant to
sign the Agreement. I f£ind on the
evidence that the third Defendant
closely associated with the first
Defendant to misrepresent an
ability tc convey Lot 101 Belgrade
Heights to the Plaintiffs. He is
jointly liable with the first
Defendant.

by

Y

4
o1
e
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It appears then, that it is the "conduct" of the first defendant
which led the learned trial judge to find that *he induced the
plaintiffs to enter into the contract in the belief that he was
sclely entitled to sell.®” The aspect of that conduct to which
the trial Jjudge referred in the paragraph cited above, is the
appellant’s close association with the third defendant and his
admission that "he might have given verbal instructicn over

the phone to the third defendant regarding the transactions which

has given rise to his case.” {Emphasis added] The evidence

however reveals that the underlined words is an incorrect record
of the first defendant's testimony in which having stated that he
would phone the third defendant [generally] and instruct him
what to do, he then stated “It did not happen in this case.”

What then was the conduct on which the trial judge based
his conclusion? &n inducement to the respondents to enter into
the contract, obvicusly must have cccurred before the contract.
The only evidence of acts by the appellant is that (i) he placed
the property for sale, and his uncontested testimony is that he
did sc with the approval of the joint tenant, his wife and (ii)
the evidence of Mr. Dennis Chin, which was apparently accepted by
the trial judge that he called him (first defendant) who agreed
that he (Chin) should take the purxchasers to the third defendant's

office. Thereafter, there is no evidence of any act done by the

b

appellant, because all negotiations were done by the third

{

defendant who though having filed a defence took no part in the
trial because of his failing health. It appears that the trial
judge relied on admissions made by the third defendant in his
pleading to come to conclusions adverse to the appellant. This

is so obviocusly wrong that it seems unnecessary to state it.

Indeed, there really is no evidence from which the trial judge

could find that by his conduct the appellant induced the respondents
or made any misrepresentation to them as to his scle entitlement

to sell the property to them.
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However, there was evidence from which it could have been
determined that the third defendant was the agent of the first
defendant. The evidence of Mr. Chin discloses that after he had
shown the property to the plaintiffs/respondents, and they
having expressed an interest in negotiating the purchase of the
property, he called the appellant. Mr. Chin informed him that he
had interested purchasers who would purchase for a price of
$300,000. The appellant was then alleged to have approved Chin‘s
suggestion that he take the respondents to the third defendant
Desnoes.

On their arrival Desnces informed them that he was expecting
them, thereafter Desnces negotiated the sale of the property with
the respondents, and had his secretary prepare the agreement for
the signature of the respondents. Of significance, and the 1
point of complaint in this issue, is that in the agreement, the
name of the first defendant was entered as the sole vendor. As
the first defendant had never had a discussion with the
respondents before they signed the agreement, it cannot be said
that he personally made any (mis) representation to them. It
follows then that the only evidence upon which the learned judge
could have properly come to his conclusion must be evidence of
representations made by the third.defendaﬁt as agent for the first
defendant. Conseguently, a resclution of the conflict in the
conversation between Mrs. Simmons and Mr. Watkis 1is of utmost
relevance to the guestion of whether, Mr. Desnoces, &S agent of
Mr. Watkis made the alleged representation on his behalf and
with his approval or that he (Mr. Watkis) later ratified it.

For these reasons, I would set aside the order of the Court
below, and in the interest of justice order a new trial. I agree

with the order for costs prepared by Carey, J A.
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WOLFE, Joi.:

This appezl raises three issuss in so far as liability iz

concerned. Ian this judgment I propose to refer te the evidence

H

only in so far as it may be relevant io dealing with issues raizcd

U

"1

by the grounds of appeszl.

The firsi iszue to be resclvad is whether or not Eilis, J.

93]

‘d‘.

in

Ty

I3 Y

frest

was correct in ho

\Q
o

i

c George Desnoes, Attorney-at-law and

third defendant, was vested with the authoriity to sign the sales

Henrigues, ©.C. for the appellant posited the following
4 £l i

of is retainer. Thn non-
ticus business such az the sale
and, an utLGLw”Y has oo genaral
authority to bind his client and
cl hority will AOT LE Dresumed

hi TS See CCRDERY
oH SOLICITORS 8th ED. pages 76 and

85,

2. It iz a guestion of facit im each
casc whether the Attorney has autho-
rity ©o sign the document relied
upon and the onus of establishing
that autherity as in all casss of
agency rasts upon the persons
allceging the agency. See STOHDHAM

Ol VERKDORS AHD PURCHASERS, page B1
et scqg. See BOWEN vs DUC d°ORLEANS
{(1900) 16 T.L.R., 226; RKuEN vs MAIR
(1520) A.E.R., Rep. 1473 GavLGHAE vs
EDWARDS (1961) 2 A.E.R. 447 and
RATHGOLD vs. BROMLEY {(1%931) L.E.R.

Rop. 822.

thor wall cstablll
that where an ageno wio X
hawe ne general asuthoril
into a traansacticn cf a
kind but who noverchel
o & third party that
specific authority to
trﬂnQ~culo“n cwnnoT in

¥V}
?
[
i
fed
n
Hh
=
K
(&3
£

{

4

, conuemning
rity bind the principdd

agents actions. The @&
by ropresencacion confo
bthu~¢tj which is not
fa1m 0r ne does a0t O3Tor
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z0 as to bind the principal, if th
2gant is t¢ have such avithority then
it muet come from ropresentaticng or
actlons of che xlnu*pr not the age
Sce ARVMAGAS LTD., vs. MUWDOGES S.2.
(1s26) 2 A.E.R. 385.

iz well ostxz
docs nocc h Rde)
o 1mpl =04 &
icnt in a salce of
cxecuting tho agraem
behalf. This can only
be done whore the clioat confers such
zuthority on the attorn carry out
“he trensaction in accordance tkf*ﬁwwLne
Sec BARBAR: GRANT vs. DERER WILLIAMS,
Sup. Court, C.A. HO:20 OF 1385, 25TH
JUlE 1987.

T

A.Lnt

=

5. In this mattor, the onus was on the
Plaintiffs to show that the Thirdnamed
Defendant as an atterney-at-law who
had no apparent, osteansible ox implied
huthority o sign the dg:ecnent on
bechalf of the Firsinamced Dafendant
had avthority so to do.”

The app=2llant contcended that the responaent
o discharge the onus which rested upon them, in that they failc

to adduce any cvidence whatsoever to show that the appellanmt had

ty either actual o implied on George Desad

the Attorney-at~law, %o execute ithe agrgcemont fov Sale on his
gz

-

behalf. it

in the case was that the appellant, when teld by the real estzie

Desnoes hzd said that the appellant had contacted him on the

g .y woren

Bliis, J. was of a contrary view. In dealing with the

Fn

gunestion of liability, he said as follows:

oA

I must say at this point that I 4O not
e contention thace the Contract
& eabloe 1l being
w2 C)ntxal &t
on of the ovi-

thot there

ch
if this case is unenfoxc
in breach ¢f The hxﬁn ang
L find, fyom consirierati
dence unc the Bxhibits 5
was compliance with the provisions of
The Exchangs Control act.

It is ncecessary Lo deal with sach Defen-
dant's liability separataly.

28 ;
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beh £iun Defendant.
the Plaintiff and Cazn 2
events in ohi Defendan:'s office
Second Plaintiff met and spoke With the
first De a ‘31 and spoke of
her purchasis TATIVAE: Lrema of furniture
wnich weie 3 5 which first Defen-
danit was - $5,000.G0-
The first evidence 1n
hief de B dance as
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on the 472701 ax 3 rade
On cross examination, ha adai
third Defendanit who was an
law handled all his bonibynn:eg and
rent collections. He might nwave given
third Defendant instrucclons OVEX Lhe
celephone. He said a Hr. cordon Hay
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"would introduce puxcnds ers
would telephone third Deifznd
instruct him wlat o 30, wowever said
he gave no imstruction ia 3 CAB@. H@
admiitted that he was acting o his wife'
behalf as to the sale of the property
101 Belgrade Heights. He s3id that when
he saw the second PldlnLlff he did not
inform her that third Defendaui had no

’,.4

[
o

authority to sign the contract on his
behalf.
I have emphasised the above area of the

evidence as I am of the opianion that it
ig from that area, whlcn avidence 1f any,
may come to place liability om the first

Defendant.”

Counsel for the appellant urged that from the evidence set
out above the judge could not possibly have found that the appel-
iant had conferred authority on the Attorney-at-law to sign on
his behalf. The record, however, discloses that the learned trial
judge went on to gay:

"From the evidence given by the witnesses
and the admissions of the first Defendant
I f£find that the first Defcfddl: was avare
of the Plaintiff's interest in purchasing
his property at 101 Bblgfaﬁ Begights. I
am alsc CCH%lnCLG that he instructed the
third Defendant to sign the agre ement on

his behalf and to act for him in the

)

conveyance of

This court is being

refers to the evidence which
opinion "it

zny, may come to placz liab

find myself unsble to place
Wor "from the evidence gi

view that these words must

the properity.

4

d extract

asked to say taat

the judge says he has emphasised
is from that area which evidence if
ility on the fizst Defendant.” I
such & naryrow interpretation on tha
ven by the witnesses."” I take the
be understond o mean all of the

evidence and not just the highlighted portions.

The emphasised area has the admisslons of Watkis and the
lecarned judge found that he could resnlve the issue of liabilicy
against Watkis on that aspect of the evidence. Further, when
ne considered the rest of the evidence, he wWas convinced on &
bzlance of probabilities that Watkis had given instructions to
Desnoes to convey the property. it is neCessary, therefoxe,
~o examine the record to ascertain if thers is any other relevantc
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evidence to support the learned judge’s finding that Watkis

cehalf.

oy

authorised Desnoas ©o act as agent on his

What was the other evidence imn the case? At page 113 of

-

the record the femalce respondent gave the following account of

C

a meeting between the appellant and hexself at the premises,
subject matter of the purported contracts

"7 selacted items of furniture, Watkis
was prepared to sell items of furniture
for $5,000, I agreed. We went outside
and walked arocund the property (& acres).
It had been pointed out by Chin and
Watkis - pointed ocut boundarxies.

Watkis showed me a post at back of pre-
miges. I raised matter early possession
of propoerty and he said since I had
bough property for $285,000 why dica't
I buy the remainder along with furniture
for $215,000 ana he would let me have
vakiy possessi ion. I said I would have to
discusz it with my husband.

Wt

Husband was not in Jamaica az time. I
invited him to dinner on hushand’s return.
He said he had to go visit fxiend, but

Watkis &id mot call. I called him the
week after my first visit ©o him. Hy
husband lockad up the numl '

T
dizlled. I spoke to Watkis.
he had not called because he did not
know how to tell me the sad news. I
asked ‘What sad news?' Hy husband
picked up extension. Watkis said his
wife did not wish to sell pxooc:ty
anvicre, I was shocked. He said his
wife had heard how well things were
in Jamaica after election and warted
to come home, I said what did it have
to do with wife.

He said wife was joint ownexr of pro-
perty, i said no one told usz of joint
ownershi ip and it was too 1u'~‘
change mind because agreement was
already signed and deposit paid and
compl tion was on 31/3/81. He said

she did not want to sell, I s&id L
sympathise but it was too late to
change her mind. L went t@ see

E. Lshenheim next morning.”
Earlier on at page 112 of the rscord, the fellowing necs
- - by . o
of the second plaintiff’s evidence was made by the learned juage:

"I spoke te Chin again and I went tO
sae Watkis at Belgrade on /2781, 1
saw &nd spoke to person. I introduced
myself and apologise for not keeping
previous GPQantﬂDHL, He accepted
apology. Person is Watklbo

1=t
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"He showed me a list of furmiture and

appliances and said it was preparea by

Mrs. Watkis and I should choose what I

wanted from the list. We went around

house locked at prices on list and I

decided on pieces I wanted to buy. I

made notes on side of list.”
That the learned judge considered all the evidence on this crucial
aspect of the casce can be seen when he referxed to the second
plaintiff’s evidence at page 95 of the record thwus:

"The second plaintiff met and spoke

with the first defendant on 4/2/81

and spoke of her purchasing several

items of furniture which were in the

house which first defendant was

willing to sell for $5,0008,.00.7
T+ is obvious that in recording this passage, the learnad judge
was adverting to the entire conversation between the second plain-
+iff and Watkis and was merely emphasising that in addition to
specking about the property they-spoke alsc about furniture. A1l
matters which Watkis himself confirmed. Worthy of note alsc is
that reference was made to this aspect of the evidence before the
pivotal passacge in the judgment that Desnoss was the agent of
Watkis.

TIf this evidence is accepted, it clearly demonstrates that
on 4/2/81 the appelisnt knew of the existence of the sales agree-~
ment and raised no cbiections thersto. &As a matter of fact, he
would have admitted that the property had been bought by the
respondent and invited her to purchase the remaining portion of
the land. This evidence is denied by the appellant and it is
contended by the appellant that even if it was taken into con-
sideration by the learned trial judge he failed to nake a finding
as to whether oxr not he accepied the respondents' version or the
appellant's version.

I am not impressed by this line of argument. it is clear
that the judge had considered the episode at the site. 1in
referring to admigsions made by the appellant, the judge was
including the appellant's admission at page 118 of the record

when he said, "I suggested that she bought the whole of the lot

101 for $1M.® This conversation, according to the respondent,
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ook place in the context of the discussion in which the respondent

said the appellant admitted that she had bought the place and was

bt
ﬁ

inviting her to purchase the remaining portion cof the estate.
is clear from reference to this admission that the learned trial
judge did consider this evidence and from his finding that he was
convinced that the appellant authorised the Attorney—at-law to
sign on his behalf, it is reascnable to infer that he accepted the
respondents® version of the episode in preference to that of the
appellant. There can be noc other rational explanation for such a
finding. Once the judge accepts the version of the respondent,
it goes not oaly to the guestion of the aunthority but alsc to the
appellant’'s knowledge of the contents of the szales agreement. I
am satisfied that there was evidence in the case to support the
finding of the learmed trial judge that the appellant had autho-
rised the Attorney-at-law to sign on his behalf and also that the
contents of the contract formed a parit of his instructions to the
Attorney-at-law; he not having raised any cbijections theretc in
his discussion with the female respondent.

at page 121 of the recocrd the appzllant is recorded as

saying:

[¢)]

“"When I saw Mrs, Simmons in Feb. 1981

I know she was one of the int

parties in the purchase. We had a
discussion about the sals of residence
and 6 acres. I know she had signed a
contract re house and 6 acres at
Belgrade. I knew that in Jam. I did
say I knew they had signed a contract.

8B

1 did mot tell her comtract was no
good as I did not sign. I did mot
tcll her Desnoes had no authority to
sign. Did not tell her I did not
approve sale. I told her I was net in
agrecment with sale. I offered her
property in entirety for $imiliion.
Gordon Hay knew that contraci was not
good.”

211 this evidence has to be considered as part of the admisSsSiOns
referred to by ihe learned trial judge at page 36 of the record.

i % T a S &0 % s
Here is a person who has knowledge that a sale agreement ha

been executed on his behalf without his authority. He is in

possession of this information since Jamnuary, 1%8l. He meets
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“Wa did do business toguther. e sold me
iand., He assisted i ansactions
of land. He ha me in
fin as : me in
BT S did all wmy nego-~
tiatlions u . on Lay WAS not my
agenit, He lanOQUCud purchazers to me.
Guidon Hay would report to e ﬂn Mxrami .

Then I would phone Desnoes and nstruct
hayj

him what to do. It did nok hsz
- o

In the light of this evidence and Ia the face of the uacon-
troverted evidences that Watkis actually encouraged the real estate
agent to take the respondents to Desnoes by saying "I will comtact
Desnoes right away”, it could reascnably be implied that he had
given Desnoes authority to sign. The words “right away" imdicate
the urgency of the situation. In such circumstances it may reason-
ably be implied that he gave Desnoes authority to sign so as to
bind the deal. In addition thereto, tha appellant testified that
he had knowledge that Mrs. Simmonds had signed a contract re house
and six acres of land at Belgrade. He became aware of this in
January 1981. He spoke to her in Februsyy 1981. He did noct then
disavow the authoxrity of Desnces to sign, neither did he mention
e her that he had not signed the contraci. Having heard that she
had signed the contract, one would have thought that he would have
taken steps to sign the coatract in ordser to make it binding, or
he would have indicated that the contract had not been signed, but
he did no such thing. From this evidence, i hold that it can
reasonably be implied that he had given Desnoes the authority to
zign. The conduct of Watkis, the appellani, makes such an inference

inescapable.

]

I am firmly of the view that the finding that Desnoes was

clothed with authority by the appellant is unassailable and cannst

be properly disturbed.
The sccond icsue raises the guesticn as to whether or not
the appellant, by misrepresentation, induced the respondents to
enter into the comtract. The learned trizl judge found that “the
behaviour of the first defendant inducad the plaintiffs to enter

intce the comntract in the belief that he was solely entitled to

sell. it was & nisvepresentation as to title by conduect.”
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Control Act.




and it is accepted on poth sides that on that date Bxchangs Conitrol
approval had noh basn sought and nbtained., Subseguent o the
formation of the contract, namely, on Hovenber g, 1983, parmission
was obtained from the Bank of Jamaica. The azppellant submitted
hat the permission must be obtained prior te the formation of

tho concract and thes the reguirement of iction 33{1) of the

Exchance Control Act, now repealed, was not retrospective in

cffect. This point is not a novel ons. The game line of argument

was pursued in WHatkis 9. Roblin {19641 & J.L.K. 444 when Douglas, J.

held that che effcct of the statute was o strike at performanca
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not formation. In Bank of London & Montireal v. Sale [1387] 10
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and the vwicle thersof wo

10. That the Wife tawyer did
L : st in the o
than her i
He could have done

did noc.

this court

Kont Wheeler's ovidance,
the power ©o ordor the Reglstrar of Titles to transfer the

roperty to the yespondents/cross appellants, the property being

- situsced in Jamaica. There iz, in my vicw, no need for the appel-
iznt to apply to the foreign court to compael his wife to transiew
the property to him as 1s contended by counscl for the appella
I find suppout foiur this View in the LI"“@\CG cf Kent Wheeler at
paragraph 5 of his affidavit (supra),sse the underlined words,
and by virtuc of soection 158{1)({(bj of
Act, which scaltess

— ¢ the

covre or judge

i make o
“hch ceLﬁxficate

instrument, entry ol men
=t} - ~ JR T N .
dum or do such utnul ng
P Lo y

+he circumstances or thia C
may reguire,

—

dmilar to those in S5.C.C.k,

Ho. 65/84 Jestinma Smith v. Cyril Williams.

Willizms =04 his former wife owasd two houses jointly.

aafor one house to her and

agreed with
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she in turn would convey the other house to him. He fulfilled

his part of the bargain. She failed toe henour her side of tha
targain., The husband in the belief thac his wife would have

proved honourable contracced to sell the property to Jesitina smith.

e

e rofused co complete the contract on che

3
o

sis that he was
nnable to locats his wife who nad migraocd o the United s5tates

wore unknown. Gondai; J., A2 he chan Was,

scific performance of the contrach on the basis thac
Williams and his formzr

rake scops to have hay

On appeal toe che jrdgment of the court bolow

-

ight, JJAL. must montion

viog affirmed (per

that there was no ~he ¢mse but in dismissing

must have accepted the ravionale in the

vhe appeal the cou
doecision of Gozdon,; J.

- il P T T PNt 1 P, LN NP v - 5 e R .
~onclusion of Kent whegser .t cnshrined the eguitable

where the performance of an ol 1o dopendent apon & pArcy

Oncc the agresmont Setwzen Lhe appellant «nd his formar wife 1s

cnforcoenble inm the american Court, on pJinciplos Wi
of this country would assume jurisdiciron; rhon that agroemsnt =
enforceaple in Jamaica.
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"y yvendos who sought spacific poriormance
me:ely claocted for z course which might
hit not lead to the implcmentation
ol c no was olecting for

- uwnconditlior affirmation

but simply £2¢ the con-

continucd undszr the court's

ol., If he obtained an oxacd
. morformance and it boecamne

‘hic to enforce iv, ko then had
tne ;ight to ask the courte te discharge
che order and terminate thoe contvact.”

By extension, this principle applies Co purchaserls.

in considering whecher or not ©o grant the discretionarsy

cour: must have regazd to
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{2) unfairness (3) hardship to

ctances. Withoui cntering wpon

Siscretionary bavs, L am satisficed on

go not apply in L
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purchaser is in whe —~eal cztacte. The purchascl reduires uthe

adeguate remady whee the court can proper grant sp=cific
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porformance. Scc Bdderly v. Dixom (182 4y 57 E kK., 239; Turnexy V-

Baldin [1551] &2 C.L.R. 463,

decree specific pericimence of che contract of sale.
This effoctively disposcs of tha appaal and Co0SSs appeal.
Hotwithstanding thee damages, 1 find 1T
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iherofore, order that the appeal be dismissed

=
g
o]
o
=t
o
<

and that the cross appeal be allowed. The judgnent of the court

1. “That Specific Performance of the
: dat comber 17, 1960,
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