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KERR, J.A.:

This was an appeal from a Mareva injunction granted on

the application of the plaintiffs against the appellant.
In this Court an appeal against a Mareva injuncTion is
is derived from the English case

rare. The familiar name Mareva

Mareva Cecmpania Naviera S.A. v International Bulkcarriers S.A.

The Mareva [19807 1 AAl E.R. 213,2lThough it was not the firsf case

in which this type of injunction was granted. See Nippon Yusen

Kaisha v Karageorgis [1975] 3 All E.R. 282. There was no real

conflict between Counsel on either side as to the guiding princi- .

nles in granting this type of inferlocutory remedy. The argument
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centered on the quegflon whe+her in the circumstances of this case
and applying those princ}ples‘fheiIearned»Triaj judge ought-to have .
granted fhe'injdhcfion_a$'prayeﬁof”rnfluenced no doub® by the,
industry of Counsel and the'rarity of the occasionewe;promisgd_To
give written reasonsfﬁ_lf is to honour this promise that | set .out
herein my reasons for concurfing in The‘Judgmen+-cf:The Court:
dismissing the appeal "and affirming the Judgment and-order cof
Reckord, J. LT '
The jurisdiction to grant a Mereva injunction is well.

esTainshedl;'In_}he Mareva case the English €Court:of Appeal: -
considered the generail principle of respecTﬁb}e~anTJqujfy:expresséd

in Lister v 'Stubbs (1890) 45 Ch. :D. 1 (1886-90) All E.R. Rep.: 797,;.

to the effect that the Court' has no jurisdiction to protecﬁha e
creditor before hie obtains judgment. Nevertheless, it was.held
that the juf{sdid%idh7cdnferred by Section 45 of the Supreme Court .
(Consolfda%ionﬁ!Acf?T925 was suffrcienfly*wide-¢o-confep,Junisdic_
tion to grant an interlocutory injunction: . ST RS F g 5o

"|{ it appears that +hHe debt is due.and
owing, and there is a danger that the
debter may dispose of his assets sg-as.
to defeat it before judgment, the Court
has jufFisdiction:in“d proper case to
grant an inferlocutory JudqmenT so as
t+6 prevent him disposing of+fthose.assets.
I+ seems to me that this is a proper
case for the axerC|se of this ;

7 JUrtSdICTIOR

per Lord Denning page 7215, SeCT:on 45 of the Englnsh AcT is
5|mllar xn Terms and purpose to Secflun 49 (h) of our Judlcafure
(Supreme CourT) Ac+ The relyvanf p1r+ of whlch reads

”h mandamus or an IﬂJUﬂCTIOﬂ may be
granfed or a receiver: appointed, by
.an lnferlocufory order of the CourT,
Gn akh cases,-n which it appears- fo
the Court +o be 'just ‘or convenient ~
that such .order, should be made; and
any such crder ‘may be made either
Unconditional ly or upon. such terms . .
and conditicns as fhv-CourT fnlnks
JusHeE R nMm : :
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in resolving the quesfione raised on appeal I was

necessary for -us to-.give careful consideration to .the history of

the ‘procgedings, the -Issues iin icontention and «the specific .faciors.

anq_speéieF:circumsfances«upon!whiqh;ﬁhe:angicﬁfmenpfqh the
injunctionpested. = [ io o mnp v 0By s

The plaintiffs are husband and wife residing in the
:.parish of-SaintiArndrew. The first<andrsecendﬂdefeﬂdanfsvare,a]so_
husband'andfwifeband-efeffhe regfs+efedﬁproprie+ore:as]joint.
tenants of lands situate at Belgfade-in Saint Andrew, regis?ered_
at Volume 1057-F0110=§22 of<the: ReQISTer of Titles.. The. Th;rc
defendant is an Attorney-at-law.: By-Wer.daTed 23rd.June, 1982, ..
the plaintiffs claimed agains#:fhe~first~aﬂd_seeondldefendanfg_”.
Eduspacidio performance of an’agreement for sate of the. said lznds. .

dated TTThPNovember;“1980?tiﬁd’Damagee against the third defendant

for (a) Breach of warranty of authority. as egent for the: first and

second: defendants(b) Damages for negligent ~mis-statement and.or . .
mis-representaticn (1i1) Against the three defendantsqspecjah_v
damages or damages in lieu of 'specific performance.

The: avermenfs upon whtch The ctaims restad as disclosed
by their S+a+emen+ of C!aqm wenefo The effecf Thaf by the said
agreement, The pla:nflffs enfered 1nTo 3 con+racT for the sale and
purchase of: the reg:sferec land for.¢785 OOO and pald on signing,

a deposit of $28, 500 The agreemenT was prepared and signed as
agent for the vendor by The +h1rd defendanT who held himsalf out

and represenfud h;mSe!f as The du!y aufhorrsed agenf of both firsf

and second defendan?s On The 10+h Fe bruary, 1981 by consent the

tands were revatued aT $519 915 and shorle affer on i?fH'FebreaEy,
1981, the third defendanf by Ieffer advrsed The p!alnTIffs?
Attorneys that The second defendan? would noT consen? to the sale
because the price- was 1nadequafe By leTTer dafed February 24,
1981, the third defendan# essayed fo resc!nd The agreemen+ by

‘l

returning the deposs%. The platnT:ffs’ ATTornays, h|lhoiiand
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,Ashenh lm and STone, by Ie++er daTed 26th February, 1981, promptly
rejected these over#ures reTurnlng Tde depos:f By notice fo the "
defendants dated August 10, 1981, time was engrafted and made-the
essencs of ?Eejeeef;act. "Wl

By their pleaded defences the first and second defendants
aver That the eecond defendant was the sole beneficial owner of the
land in quesfﬁdd;‘fhe first defendant havidgjfransferred his bene-
ficial In+efes+ to her on or about December. 1978, (1i) that the
third defendant had no authority to aei:asrﬂﬁeir agent and
(iii) the conTrac% was illegal as being in breach of the Exchangse
Control Act en‘%he basje that at the date of the agreement they were
resident abrocad. | |

The tThird defendanT adm|+:ed (i) that he acted as the
duly authorised agent of the first defendanT/appeiianf who is the
named Verdor:in the agreemenT prcpared by hlm, and (ii) that he
accepted the de pos;T fhcreon but (Ill) denled be;ng the agent of
the second defendant. He also pleaded ThaT the confract was
illegal for breach of the Exchedge Cddeei Act. By their reply
the pltaintiffs cha||enge (i) The-@enuhﬂmeesof the transfer to the
second defendant’ of +he appe[lanf’s benefuc;a! interest in the
lands in quesflon (ll) +ha+ the . appeilanf and second defendant
were resndlng in +he UntTed STaTes (II!) The Dlea of illegality
and exhibited the LbnsenT of The Mlnlsfer +o the sale and transfer of
the properfy in supporf of Thelr confenflon Tha+ the contract was
enforceable. . . hay)

Neﬁ;fﬁe:appficéTfon for;+he:in5dnc+lon was supported by

.The affidavif;defed 27+h March, 1986, of Joanne Elizabefh Wood,
hAfTorney at-law and of the firm .of Attorneys for the plaanflffs

N She deposed to the effect that during ihe years 1981—84 bo+h ftrs+
.and second defendan‘ra sold and Transﬁerﬂed.se%enaL phepert{es,
id the “documents which were ‘exhibited as emideneeﬁoffhoseLTEans-

actions the firsf afnd second defendants .were described as being
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resrdenf in Jamalca ;denegerdlfd'The'eeeefehef}+ﬁe appel lant, she

Sttt

deposed as foIIOWS‘ D _\""'”' R S

So far as TR Ptasﬁftfés are. cerrenf!y
aware the assets of the First Defendant
held solely or J0|nT!y with' the Second

Defendant within the Jurtsdtc+1on_
consist of:

(a) §,995'ehafes:euT5cf:15,000 issued
SR shares.ln Belmont Rivers Limifed.

(b)- 49,990 shares out of 50,000 issued
shares in AMALGAMATED FINPNCE &
DEVELOPMENT. LIMI{TED .Registered
office No. 16 Havendale Shopping

-Cenfre;_King:Tonha_k

~ {c) - 500 shares.out. of 1,000 issued
shares in MODERN CERAMIC PRODUCTS
LIMITED, Registered Office
9 Cecelao Avenuea Kingston 10.

' (d) 400 shares out of 1,200 issued
.. ...shares In NEGRIL BEACH CLUB
LIMITED. | |

(e) Accounts aflfhefRoyal:Benk Jamaica

: Limited and at the. Jamaica Citizens
Bank Limited. ' ' ' S

(f) Motor car lettered and numbered
$-4963,. .

‘In-all the. circumstances aforesaid in.

parT1cu!ar that the First and Second
h ... Defendants have made divers averment as

to thelr place of residence, that the
offices .of the First Defendant's Real
Estate agency have been closed, that

- the First and . Second Defendanfs have been
disposing of their Real Estate, the
Plaintiffs believe that the First and
Sécond Defendsnts by themselves, their’
-servants, workmen and agents or other-~
wise howsoever may be in the process of
dissipating the assets of Their sole
names and these assets in the joint

~names- of the Firsf.and Second DefendanTs

~0On the- basis of The maTerlai onTalned 1n Thls effidavi+,
on June 25, 1986, an lnfercm expar?e injuncticn was granTed agalns+
&bl three defendants..  On July 30, *he thunc+ton was disconT:nued
_agannsf the -third .defendant. and affer the Expar?e hearing by order

of The 18fh December, 1986, #he Mareva IHJUHCTIOH agalnST wh:ch

i

This appeai Was- made, wastiimited fo: The appeilan+ and |n +he

following ferms: (Pages 85-6)
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The following péragraphé are.relevant:
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6.

"%|T |'S HEREBY ORDERED:

'?;;~Thaf~+he“app11¢afion for Mareva

.Injunction in respect of the

~First Defendant is granted,
restraining him from dealing. in
any way whatsoever with any of
his assets within the jurisdic-
t+ion of this Court untii The
Court otherwise orders.

2. That the Plaintiffs give an
undertaking in damages to- the
First. Defendant or other parties
given notice for expenses
‘reasonably incurred.

3. Costs._as against the First .
Deféndant to be costs in The
cause. Costs . against the Plain-
Tiff to be agreed or taxed as

~against *ne SeCOﬁd and Thlrd
Defendants. i

At the inter-parties hearing the evidence

in addition to Miss Wood’s affidavift,

appellant!s affidavit in reply.

b That t,re51de and have my true
place of abode at 2130 ‘Nor+th 54+h
Avenue, Hollywood, Florida 33021
in the United States of America and,
whenaver | am in Jamnaica, at.25 |
Eastmead Belgrade, Kingston 19 in
the parish of Saint Andrew. ‘

© b 8 8 o 8 & ® 00 0 B0 8O0 P 8 S C B 6 00 &0 20 B0 0

3. That 1 have hever been a.
Director or sharehoider of a
company called Magnum Housing
Estates Limitéd and 1 have no know-
ledge of that company or of its
operation as referred to in para—
graph 26 of the Affidavit of Joanne

Wood sworn fo on the 27th March, 1986~

and filed herein.

4. That it is not true that either.
my wife or myself have been or are
in the process of disposing of or
otheriwise dissipating such assets
as we hold in Jama|ca

.5, That thers is and there has never
'been any intention on my part and !

the best of my knowledge infermatijon,
and belief on the part of my wife of
dealing with any assets held by us in
Jamaica so as to avoid any judgment
that may ultimately be given against
us in this action."

before fhé

included +he

(page 81) .
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Mr. Morrison retying onETbg,crjfgrja;for:jhe grant of a

Mareva injunc?ion-asmggfjngq_jQﬁNinemja_MariTime Corp v Trave

Schiffahrfsgeseilsché%? ﬁquETCbLTK;G;"TEefMiedersachsen [1984]

1 All E.R. 398, submlffed Tha? The maferial béfcre the Judge was
insufficient to ralse +ho nnference +ha+ There was a real risk
of +he appeliant disposingﬂ§f'hiS“asseTs-so-as to defeat the
plaintiffs® judgmentgiyf'ébfdfnédff-Tﬁé"marévaﬁinjunc+ion is an
extracrdinary ré%éé&néﬁd ln ?he exercrse of fhes Jurlsd:c+ion,

a Court should be m[ncfui of-?he burden |? woutd cast upon 2
defendant at 2 stage. when There was no frna! adJudlca?zon of the
plaintiffs’ r:ghTs,J:. L s .

Now in the Ninemia CoFﬁ'casé;'$Qs¥fll;_J., after

examininggand:consﬁgering,5+afem§nfs_jn;aigumber,pf-cages cited

in‘arguments: at pages;402-3 sald: . woihit o

"These cases are not sasily reconciled,
but to my mind they establish that’ Yhe

. strength of the. plalnfsff?s case IS
relevant in two distinct respects:

(1) the plaintiff must have a case of

a cerTa;n sfrengfh bCfore *he quesfton
of gran+|ng Mareva: relief ¢an arise. at
all. obowill. ca}i Thls the ’Thrsshold’-
(2) even where the p[ainflff shows that
he .has 3 case which reaches the.
threshold, the: sfrengfh of his case is
to be weighad in the balance with other
factors relevant to the exsercise of the
discretion. |+ seems fo me plain that
the second.propesition is Justified by
common sense and by +he aufhorifses

Mr. Morr|son frank!y conceded Thaf on The evidence before
the Judge, it couid farrly be sa|d +ha+ 'l*he""rhresholdP had been
passed by +he-pia|n+¢ffsl How vé;,_he maln?aqncd ?haT the history
of the proceedings. indicate That there was no urqency meriting
the exparte |nJuﬁc;}on dn. The flrsf place and furfher, the mere
fact that the appei[an+ was res;dtng ubroad was nof sufficient

ground for the granf of the anUHCTIOH.. B

tn Ninemna Cerp (supra) Mus+|ll f;éffer referring

at pages 405- 6 To d]cfa of how Lord Dennang and LawTon, L.d. in
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Third Chandris:- Shlpplng Corp v Unimarine S A., The Pythia,

The Angelic Wings, The Genle C1979] 2 AI{ EdRa 972, said:

"Nevertheless, certain themes can be

seen to run through the cases. |t is
not enough for the plaintiff fo assert:
a risk that the assets will be dissi-

pated. He must demonstrate this by
solid evidence. This evidence may
take a2 number of different forms. IT
may consist of direct VV|dence that The
defendant has prev:ously ac+ed in a way
which shows that his probity is nOT to
be relied on. Or The pla|n+|ff may
show what type of company the defendanf
is (where it is :rcorporafed ‘what are
its corporate structure and assets, and
sc oh) so as To Taise an 1nference Tha+
+he company is not to bé .relied on.

In Barclay~Johnson v Yuill [1980] 3 All E.R. 190, a
Mareva injunction was granted on facts illustrative of the evidence
sufficient to move 2 Court to exercise this jurisdiction. The

facts as summarised in the headnotfe are:

"The plaintiff and defendant were
jointly engaged in the purchase,
renovation and resale of a flat.
The proceeds of the resale, amounting
to some #3,300, were paid ‘info a bank
account in the defendant’s name. A
dispute asrose beétween theparties overi-
a sum of #2,000.which the plaintiff -~u:
claimed the “défendant owed her, and *
in the course of negotigtions with
the defendant's solicitors to agree
a statement of account the plaintiff
discovered that the defendant had sold’
his own fla+ had gone. abroad and was
cruising'in an ocean-going yach+ of
which he was 2 part-owner. ! The defen- ~
dant, who was an_Eninsh_nafional with
an English domi¢ile, had previously
lived abroad when in financial
diff|cul+res, and the plaintiff,
fear:hg “fhat he would again do so and
Transfer his assets out of the juris=—.:
dacf:on “issued a writ claiming the
sum of %4 000 and ‘the taking of accounts
and obTalned 2 Mareva. injunction res= .-
training the defendant from removing- ;
t+he proceeds of the resale of the ffaT*;-
out of the jurisdiction or otherwise
deéling-wifh them except by .placing
+hem ina deposit account. When the
imjunction came up for extension The
défandant submitied- sEhgt oit skould not
"be continued because: the Marevar juris-
diction was restricted to preventing
foréign nationals from removing assets



said:

GoPoutlofsthe jurisdiction.and the .court.

9.

ought not to grant a Margva’ nnJunc+;on”*“'““

' ﬁ”HELD - The granf of a- Mareva ;njﬂﬂc-

tion was not barred merely becau5c the
defendsnt was -not a: foreigner.or-a .
foreign-based person,;ajthough-fheq

. defendantts . nationalify, domicile .and
“ nlaceof rasidence could be. maTerial
. tora greater or:lesser dagree in-

determining whether there was a. real
risk that'the assets would be removed

from:-the jurisdiction.: The-essance of
““the-jurisdiction was. The exlstence of

a real risk that the defendant would

“remove his assets. from the JurlSd[CTtOﬂ

and thereby stultify the. judgment .
sought by the plaintiff. On the facts,

“the plaintiff had, on baiance,_estaf

blished that Thera ‘was a'real risk of

“removal - of the #:3,300 in the.bank . . -

account and the !nJuncfzon would

"'accordlngiy be:continued;-although i¥

wou!ld be restricted to The amount
claimed by the plaintiff.and costs®.

In The.courSéfbfﬁhis;judgmenT?Sir_RoberT Megarry V.C.
(page 194) S e

"““if saems To me +haT The hearT and

core:of The Mareva: thuncfron is.the

serisk of the defendant raemoving: his.

assets from The jurISdICTIOH and. so .
stultifying any judgment.given. by The
courts in the action.  tf.There is no

real risk:of:this, such an. injunction

should be. refused; if-thers.is a real

‘risk, tThenif theiother: reQU|remenfs
are satisfigd the -injunction cught: to

~ be gran+ed 1f-the-assets are.likely
i torremain inothes JUFISdlCTlOﬂ, then -
odhe plaintiff, 1 ke all others with

claims-against the defendanT must
run the risk, common to all. that the
defendant may d;ss:pa?c_h|sAasseTs,

~ . or consume them .in. discharging other :
S liabitities, and so .leave nothing
with ‘which to satisfy any judgment.
- On the ‘other hand,.-if fthere is a.

real risk of the assets beling removed

. from-the JUFtSGiCTIOH? a-Mareva - ‘
Cinjunction wikl prevent: their removal.,
“oftciisiotenoughs for csuch.oan cinjunc-
'jT:on merely -to forbid the defendant '
~to ‘remove them from the.: Jur:sdlcflon;
for otherwise he might ftransfer them

_k-To some ‘col'laborator who weuid then

o lremove Themj’ ‘accordingly, the .injunc-
tion wilki restrain:the defendant from
“disposing of ?hem gven within . the.

jurisdiction.'

.-.aga:nsT an Engllsh naflonal d0m1Cjied.;_::. ;'LW¥f.
in England : | e
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"Naturally the risk of removal of assets
from-the jurisdiction will usually be
greater or more obvious in the case of
foreign-based defendanTs, .and so the’
jurisdiction has grown up in relation

to them. But | cannot_see why This
shculd make some requirement of foreign-
ness a prerequisite of the jurisdicticn.

1 f, for:.example, an Englishman who. has

llved and worked all his life in Eng!and

-is~engaged in making arrangements to

emigrate and remove all his asseis with
him, is fthe court fo say ‘Heg.is not a
foreigner, nor is he yet foreign-based,
and so neo Mareva injunction can_ be
granted'?" : iy

Mr. Tenn, in reply, submitted that thers were no

specific

denials or fraverses to certain allegations concerning the appel-

lant's disposal

it was reasonable to infer the risk of disposal or dissipat

of his real property and his conduct was such that

ion of
his remaining assets. The delay in seeking the injunctive remedy
bearing on the matter. In any event, it took time

had no material

to investigate

and'“?érref“ ou+ the facfs;

| =2ccept as the proper approach to the evidence ‘at the

inter-parties hearing of an application for 2 Mareva injunction

That advobafed

by:Mﬁsfill{ J. in the Ninemia Corp case thus:

"The judge who hears the proceedings
inter parties must decide on ail the
cvidence laid before him. .The
evidence adduced for the defendant
will normally be looked at for the
purposes of deciding whether it s
enough to displace any inference
which might otherwise be drawn from
the pla|n1|ff7s evidence. But | see

MO .reason in Dr1n0|ple why, if the
defendant's evidence raises more

quesT:uns than, i answers, and does
so in a manner which tends tc enhance
rather than allay any justifiable
apprehension concerning dissipation
of assets, the court should be
cbliged fo leave this out of account.
On the other hand, the.plaintiff has
ne right to cr|+|CIse the defendant's

:evidence, for omissions or cbscurities.

The defendant is entitled to choose -
for himseif what evidence, if any, he

‘adduces. The less impressive his

evidence, the less effective it will
be to displace any adverse inferences.

(p 409)
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Cagut there mus+ be an. ;hférehcé:+§ ]
- be displaced, if. the IﬂJUﬂCTiOH is’
to.stand, and. commenf on’ the defen-
danf‘s ev;dance must no+ be taken
so far that the burden of proof is_-
_5unconsc10usly reversed 3

in ?he lnsfanf case, duo con51dera+|on musf be given to
the absence of, dcn;a!s or Traverses +o The allegaT;on +ha+ since
the agreement of ?he 17+h Novmmber, 1980 The appellan+ and hlS

ffa have sold and Transferred cerTa;n real properfies and fhaf
_theﬁsaie-and»fransfers*ﬂthe_firstJaqd-second_defenqanfs_gaye
Jamaicangaddresses_as_?heir:p{ace;af_reszenge“,

AIThough There was: no obl{ga+|on on the appellant fq L
make SpeCIfIC traverses to Tthese allegations, the omission To do
so -left it -open . to the Qudge,To_dram gufficientLyTaQVerse_infe-
rences . to support the conclusion that there . was a_real risk_of
disposition or dispcsal of assets which consist in the main of
shares in . limited liabitity companies.. .

i{n particular, there was:no speciflc traverses fo the -

“following averment relating to the sale and transfer of fhe,
defendants' real estate in the affidavit of Joanne Wood:

1n a!i of ?ho abovemenfloned sale

and.transfers, the First and’ o

Second Defendants gave. Jama;canﬁj

addresses. as their place of L

residence.
On the other hand, in his affidavit of the 15Th July, 1986, the
appe!l lant deposcd Thaf he s’ res;den? :h'the:U}S}A} and in his
pleaded defence Tha+ he:was7soiresidenfna?ifhé date of the-

agreement for sale...

AE*hough I_havc no+ had fhe benefnT of 2 written or

recorded oral Judgméﬁf of The 1earned Judge, Thcre is on the-

material which wasfbefore_himtamp}aﬁevjdence To_supporf a



finding of probable risk of dissipation or disposal of the assefsw;4%
with inienf To defeet Tﬁe judgment, if obtained, and upon a ba!ance'
of all the fa;for;, it seems just and convenient To make the order
he in fact did° | | ‘

For these reasons | concurred in the dismissal of the

appeal.
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WHITE, J.A.:
AT Tho +=me of deinvarlng Thb oral dec1 aon on: fhls'.
:_appeal The Courf optned ThaT There was SufftCtenT ma?erlal bp?oru

the learned Tr:al Judge JusT;fy|n9 Tha Granf of The 1nJunc+|on

':-soughf by The platnf;ffs/respondanTs,f The. wraTTen JudgmenT o

Kerr,aJ,A gIVoS The cogenT reasons. for dismlssung The appbat
| aqcep?-his.reasoﬁs”which underline the decision fhis-CourT’héd*hf~

~given earlier.

~ WRIGHT, J.A.:

3The'judgmen+ of Kerr,ngA..adequaTely-coversffhe-reasonsf

for The CourT‘s decisicn fo d|sm:ss the: appeal and. there. Is nothing

ThaT f can qsefu]ly.add=




