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IN THE SUPREME COURT OF JUDICATURE OF JAl'J.i\ICA 

IN COMMON LAW 

SUIT NO. C.L. 1989/Wl34 

BETwEEN 

AND 

AND 

SUIT NO. C.L. 1992/WOlO 

BETWEEN 

AND 

AND 

AND 

MICHAEL WATSON 

AI.CAN JAMAICA LIMITED 

GEORGE GRIHDLEY 

A N D 

WILLIAM WATSON 
(near dependent of 
Dave Wii !UM Watson ~ 
deceased) 

AI.CAN JAMAICA LIMITED 

GEORGE GRINlJLEY 

NICHAEL WaTSON 

PLAINTIFF 

lST DEFENDANT 

2ND DEFEN!JANT 

PLAINTIFF 

lST DEFENlJANT 

2ND DEFElWANT 

3RU PARTY 

Mr. Crafton Miller and Miss !\fancy Anderson 

--

for the Plaintiff instructed by Crafton Miller 
and Compauy 

Mr. Maurice Frankson and Miss A. Frankson for 
the defendants instructed by Guynair and Fraser. 

Reckord J. 

Heard: May 22, 24, 25, 31, 1995 
June 1, 2, 5, 6, 1995 
Janua!X. 26, 1996. 

Both of these accions ...ire clt:1.ims in ncgli~ence w1d they .:.lrouse out of a motor 

vehicle .::i.ccideut which took pidc<:: on the 2utb of J . .->.u.i,_:ry ~ 1989. near the P .· ck-a-Pepp•Jr 

Factory along the Shoot:crs Hill Rodd in the p<irii:ih of rianch~ster. The cJ.Ctions were 

consoliddted. In the first llame<i action the plaintif:l: was driving his own motor· 

car, "1 Toyotu Celica registered 0314 flG, from Shootert• Hill going towards Alcan 

when it collided with a pickup travelling in the opposite directio1t ow11c<l by Alc<m 

Jamaica Limited the first def...:;;ctant nnd driven by the lnd defendant. The plcdntiff 

received serious injuries fur which he Wa& hosplt...ilist-d e nd his brother .Ju\/e Willic•m 

W.;1.tson who was seuted beside him in the passene~r: s se<:t succumbed th:1t same after-· 

noon from injuries he suffereil ir1 the said accident. 
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The second-named action ;; ~.\S brou5ht by Willi•~m viaL.uu ll , the fath~~r of the 

d~ceased Dave William Watson on behalf of the near r c·laLives against the samt? 

two _detenda.nts. 

The second defendant who dlso W<\S inj uretl couuv r~-claimed against the 

plaintiff in the first a c :; iou c::ud issued Third .i.>arty prc. c ~;\euings dguinst him 

in the second action. 

Before tlu: evideuce bet;.:l.:a the attorney~ on bvt li. sid~s ~grP~d upon the cl~im 

su.m for sp~cial damages. A certified copy of the;! Bir.th h.~gistr.ition l<'orm for thr 

d~ughter of deceased Zul~kha N. lA 1910 - exhibit I 0 letter dated 5th May, 1993 

from Inlartd Revenue Depan:m.ent to .Mr. Williwu Watso11 r1>0ardi1\g the employment of 

Dave w~tson as exhibit 2. ~ :ix photographs of thP. sc~.:n1;: of the accident as e>e­

hibit 3. 

The Plaintiff's case 

Th~ pl~lntiff testified th~L at about 1;30 p.ru. h~ wa£ driving his left 

e hc.1lld driven car ::ibout 40 mile:.> per hour on the left h:md side of the road. tlis 

brother Dave was seated on his right. The road surfdce- wa& cisphalt<>d and dry 

and his car WdS traveil1ug down a slant on the road whc,_e there wa.s <.1 slight: 

right h.:ind corner. ..iust .:ls ne &bout quarter cha in fl.··:.. .a the bend the pickup 

which was travelling about 50 - 55 miles per hou.r cr.-:shed he •'d on into his car 

on his, the plaihtiff' s ltft hand side of the ro..id. The pickup h c-)d t .:lken t his 

corner wide. Although no white liL1e was in the road a t ti:wt tillle he claims his 

Ldt was about one foot f.com the lo!?ft hand bcink when Ii"' w;;.s hit. His evidenc~ 

coutiuued and I quote 1".i'he defendant Wl'is driving t r ... ~ bigg~t vehicle. On colli-· 

sion defendant 1 s ve.hicl:: swung to its left. The power of his vehicle bring my 

vehicle with him - h :; br.,:,ught my cur to his left spin1dng. my vehicle uround so 

that it :.C.:1cec1 tne direcllo11 it w.::ts coming from. itis vehicle mounted my vehicle 

.::..1d his vehicle turned over. i.>ly vehicle ended up in 'ne. mitlale oi the road near 

to my side11
• 

The plaintiff Sdid he lost cousciousness .::J.fLer t:h~t ~ind rl!g<lined conscioui:. •• .a~s 

e:.bout 7;00 p.tli. oi.l the following day in the l:r.i.andeville Hospit•~· l. The iiilvact ha<l 

pul::ihed the bonueL.t of his c~r through his wil'ldbCrfi"er~ gl.·•ss .:i.nd cut his brother 1 c 

throat. tle died right l.be.t't-· . i:le person,illy receiv1?d injuries to his hands~ bend 

• .;. ..:1d chest, his ri6ht foot WP.s broken iu more i:.han on~ plc-.cf;. It w~s put iu pl..istc :L 

of paris. 
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He. was transferred to the Un:i.v· ·rsity of the W~i:;t Indies Hospital by helicopter. 

At the Mandeville hospital he was attended by Dr. wr·llington while Dr. 

llujon and two other doctors ntt~nded to him at the Univn.rsity of the west Indies 

hospitdl in the intensiv.-: cnr•a unit wlu· re he spent: 7 - 10 days. Ur. Christoph~r 

.Kose also att·~ndii'd to him. fie spent: about two month£: .1l this hospitr.tl. His foot 

WdS bored in two places a.-1d pinned. They opetdtt!d on his right hand twice and 

pinned it. He is right h~nded. Th•.!Y alsd operated ou his stomach which l1~ ft 

scars he now has. Thl-: scc.i.r dt his ueck was as a reGult. ot .. L tube bi::in~ insert:'d 

th(:.r~. Even as he gav<l cvid:mce he was feeling pains to his foot and C'lbow Rnd 

stomach. The fingers on his right hHnd can't op~rat"' e1s bC!fure. His right hand 

can v t go to his mouth nor comb his hair, nor wash 1 tis l1ody. H0 can v t hand la 

games like t:.ible tennis which h'- used to play. He can't play footbnll cs he 

g.:ts cramps and sev~i:e p<:\in:> whcr. the ball touches l1ic foot. Th~rE: were scars 

on his foot. and bones ·3.t ~he fracturii!d hrcds we.r..: pushing out. !:ie c~n no longi;;r 

e ID<~k;; a good fist with tn .. right hand. He suff(>.rs numbn0.Sl; in that hand C\lld thiug~ 

tend to fall from it. B~c.msi::: of injury to the ~lbow his right hand canvt 

rtraighten out. nr walk hip shot like ant: foot ohuctcr Lhau the othee1
• tiis 

foot was plac~d in above kne{;l cr.;st after the pi11s wcro t . ~~"'.m out. 

Th~ plaintiff hdd on cast for dbout six weuks. H~ r~turncd as out-pati~nt 

to the University Hospitc:;l wh~rc;- he m:id,,~ about fiv-;.: to six visits. In 1994 

Dr. Rose operdt:.. d on his ri~ht hand at the St. Josephis Hospital wh.:!re he spent 

two days. His hanu wus pu;. in u sling for about one inc1••~h. He held two sessions 

of physioth~rupy. 

e The pl01iutiff paid $17 ~ uOu.UO to Dr • .l.{osi.; foi: th:w operntion aud $10,UuO.uO 

to St. Joseph's Hospital and ~3,CJ00.00 for th.~ physiotlwrr...py. 

li..i n~vcr return'<ld. to work until D~cl.;)mb~r 1991. l~l the time of th~ accideu!: 

h.;: hc-.d a contract with Alctin to transport workt,;£::;. J.Juring his iucapacity his 

bus was still b~ing op,.rc:1ted. He ha<l to pay a driv~r $2JOOO.OO per w~"!k. He 

employed a helper to assist him at home as he could not cop" by himself. He p.do 

her $250.00 per we~k~ Sh-.: r~main\:!d c.tS such until h· .. r t-i i urned to work in JJ;)cembt-r 

1991. 
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On leaving hospitc:d he got a pair of crutches to assist him in liloving arou'ld. 

Thi! width of th~ ro..id at the point of impact was e:stimated bC'tw~cn 21 - 2.3 

f e~t. His car was abouc. four feet siJt inches wid3. th<.! pickup about five fe~t 

si~t inches wid~. He id~ntified i;;ix photographs of i..h.c:: vehicles t1·.ken at the 

scen'<l of the accident. 'Photograph numbi.:r ~d 3A show:s :~ bus '-lt left going towards 

Alcan. The plaintiff's car in the middle faciug Shoo t~rs Hill. The impact haci 

spun his car around and it wus uow facing th~ direction where h~ was coming 

from . 3.B shows condition of both vehicles after th.::: .flccid~nt. 3C shows front 

of plaintiff's car, 3D showc both vehicles, 3E show~ the pickup, 3F shows pickup 

on its side. 

The plaintiff d~ni..:;d th .. , particulars of noglig:·nc·:: set out in the defendant 1 s 

parciculars of claim and :.;c.id that the C:1Ccident h::tpp <:.tcd so frist, it was impv.>siblc 

to stop, slow down. turn asid...: or manouvre his VP.hicl'.~ to avoicl th~ accident. 

On application of plaint:iff the particu.LQrs of !:lp-:.cci.ul dm11c10 c in tl1c st~1...: ·· 

m~nt of claiw was un·~nd·~tl t:o includ~ the foilowi:.e; -

:P27,30G.OO following operation to plaintiff's haud 

in 1994. 

$146,000.00 paid from s,ilary to driver 

f32~500.00 paid for helper's salary. 

Th~s1.: sums totalling nos,300.JO now added to the oi:igi . .. ll claim of $259,191.00 

toculling ~464,990.UO. 

Under cross ~xamination thu plaintiff denied h..· wa;.; trnvi:lling bclw"'cn 

45 t.o 50 miles p~r hour. Ifo first saw the pickup when it was about quart~r chai.i 

from him and it was on his side of th~ roc.d th..!.i. l:L.: . ~.cknowli.:dg.::d thiit he did 

not blow his horn because it hnppcn<.:d so fo.st. lk: loot consciousness about thr·~ \.! 

minutes aft~r tho imp21ct. He ne;ver m~asured the ro<:ld <'it thO:J point of imp..ict. 

Th~ driver started working on the 27th of january~ 1939. He p(1itl the drivt:r up 

to uecember 1!:191. h~ d;.•ni...:!d h ... : had rccow.red suff.i..cicnr.ly to t. :k1.· over from 

driv~r in l:/ccE:'.mber 1989. This was the ext~nt of t1·~ first plaintiff's cas~. 
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M.r. William Watson thl! plaintiff in the seco1•.d .-:iction is a 71 year old 

' 
tarmer. ttis wife · joyc~ ~nd hims~lf ~r~ the par~nta of Dave William Watson who 

lost his life in the dCcident on the 26th of Janu,1ry, 1~89. He testified that 

Da.vc was born on thta 10th of h?.y, b64 and that a ~ \:h~ time: of his death we.s an 

c.urployea at the Mand~villc; T.'.lX Office. He r~ceiv . d a kttc'r from that office 

indicating Davis' salary. This was admitt~d in ~vidence by consent as exhibit 2. 

Dav.:i was the fath~r of one child Zulekha, born on th~ 5th Mayjl 1993 (see birth 

c~:rtificate admitted by consc.:m: as ..:xhibit I). Sh<· w._,i;; one yc;:,.r a!ld two months 

olci at th.·~ tim~ of h~r fath,.;r 1 s deutn and wus llvi11g wit h her mother Sharon 

1'icDani!<'.l at that tim~. AlthouBh he was not living witl. both p._.r ,~ 11tsp at the 

end of each month lJaVll g1~vc his mothE.r $200.00 for pock~l money and ~;300.00 t· ~ 

Sh-=1ron for the maintenancr..:· of Zulekha. Zulekha is now att~nding school dnd is 

now living with himself 3nd his wife. 

Mr. Watson h~drd of th.:\ :iccident on the 26 t h of January, 1989 nnd went to 

th~ i-iondeville liospital wh.::rc ho,: sciW DdVe de&.l. ... l.:;. '.u ... c..il.E:.Jnt,-.:mcnt for his 

&onis fuuur~l and auend\i!d same on th~ 4th of Ft.::brur1ryjl l:Jd!i. He paid to Lyn's 

F'unl:!r;1l P.irlour 07 ,.)00~00 and $10,425.UO to Mr. Jam· :s Lyons for prepdring th.;: 

grave and tomb stom.~. Reci..ipts for these were admitt::d in ~vidcnc~ as "1Xhilrit.: 

5 u11d 6. Dt. Christopher r;.os(;, orthopaedic conaul'-:int tm>:geon s.:.w the plaintiff 

lticlie.c:l Wutson at the ·JuiVt!L'Sity Hospital when· hi: W<.•S .:.:. patient in 1909. ii'=! was 

30 y~ars old. Hi<? was suff1::r1ni:; from injury to liv"'r 0.nd ::;.:om<.lch. Compound 

fr!lcCure of th'~ right tibia -'~~ld tibula. Fractur~~ of 1:h .:· righi: obcrc.nou (elbow 

joint). His t1;;am of doctors .. ;.fte.r cle~ning up th~ wour•ds cnui:icd by th\: fractur..-

plc.1Ced the right foot in pl:.lst-.:r of paris. An abov~ elbow c.1st wa.s applied to 

the. right hand. 

The: patienL WdS plac..;ci iu intt:nsive cacc unh. r.J.s bis r\lspiratory distress 

sydrom~ was life thrc! :ltcning. lt is a conditiou which primarily involv~s tha 

lung. 

On 7. 2. 89 be was tuk~n bcick to thcatri:! whur~ nn op. n rt:duction mct inten1.il 

fixation of the fracture to the elbow w<~s perform;:u. 

On 15.2.94 he d~d furth~r surg~ry on plaintiff at St. Joscph 1 s Hospital as 

h~ hr\d developed dll ulnar u'<!rv~ palsy which affcct 0:d t.n1' right nand. 



- 6 -

The plaintiff d~v~lop~d lower lobe pneumon~ about th~ 9.2.89 and wound 

infection to the right leg - cast h~d to be r~mov~d to manipulate the fractur~ 

u.nd replaced with above kno-~ cast. ltegarding surg<!ry co th(: ·~lbow thl~ plaintiff 

W<lS placed on an e:xtunsive prograrum..: of physicul ~h':!rHpy. The plaintiff was 

discharged from Hospitkl l ou 30th of March, 1989 and g1vG ... appointm1:mt to the 

orthopaedic out-patient clinic. 

In December 1993 » he c::irried out all cvaluati.011 ot. the plaintiff who com·­

plained of the followifi5~ 

1. Numbn~ss in th~ right 4th aild Si;h fin~ers. 

2. fir.:. -:;nmplained th:1t obj..:cts t.:.nd 1.0 fall frow 

his right hand. 

3. Pain and stiffness of right <::lbow. 

4. :2aim; in the right leg. 

Looking at th-. plaintiff in Court th£r~: is obvious bon.,y promi1K:uc~ in 

the middlt? 3rd of his right .L·"g. This limb ib suscept.i..bJ.r: td open l.•1Jury us 

almost 110 muscle over th~ bon~ ot thu tibia. 

The raug\1 of motion of thi.:: ri5ht ~lbow WdS from 40° t.) 70° • The normal 

raugc is from o0 to· 130°. This would produc•! di ff 1culty in brushing hd.ir, 

t~eth and Wdshing back. He last saw plaintiff on 27th April, 1995. 

The restriction on th~ ;;;!bow tmd shortl:!niuir, of Lh:.· i.ow limb still rem~in~d. 

The plaintiff suffor:.:::d 27% permanent p.:!rti ,1 disebility of the upp~>r 

oxtt:~mity which is uquiv~d.mt to lo% of th~ whol ·· person. 

There w.:is an 8% p.~rma.-.,_w1 partial disability of t:h" low~r ~ ... xtrcmity 

equivdlent to 3% ot thi..: who!..: persou. 

Looking at plainc.&.ffvs ::.tomach scdrs the::ie r..:pr'-i:>~nt surgical iucis&i.on:.... 

Dr. Ros~ wa::; paid ~10,000.00 for Che opc!r:iciori h•~ carried out, his assif;-..:;.:-.t: 

$3,000.00 and th'~ <::.nl.!si:hr:ti~t ~4,500. he r,,;gdra s ;:om ll:h, liv.;;r and spleen dS 

11it.al org • .ms tor th~ well being of man. i:-l.dn crtri 1 t surviv' ... without ..i liver, 

damage to th"° liver Cdll b~! a s1wrious injury • 

.Plaintifi can maku ct compl~t.:. fist but th~rw ii:; WOdl<.ncss in t:h~ hund. 

Th~ power of his grip ls r~duc~d. 
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Undt:i· cross-ex . ..tmination l.ir. Rose stated that c: compound f r ..icturc can 

take.! up to a yedt to h~dls if infected. The elbow bon" would takt: about e:: ight 

weaks to nei:lL by ctld of 1989 the plaiotiff could b'."•<l£ full Wt.:>ight on his kg. 

d~ was of the opinibli that by end of 1989 the plainliff would have been <tblc 

to drive a motor vehich. ur. Ros~' s bill for feec, t..:nd• red as exhibit: 8. 

This was thi.: cud .:>f th<: plaintiff's c1..1si.>. 

Defendant's case 

Georg~ Grindk:y t.::..st i:i: l...:d thot rtlil Weis ~mplOY·-~1 ::is I;.1iry Sup•:rvisor at Alc.-ir. 

Joru:.iiCb Linu.ti.=d. At ~bou·:: 1 ; 30 p.m. on th~ 2t>th of J anuary p 1989, tie wus dri.vil1c:; 

a right haud drive plcltup from direction of Alc.:m ~oing tow..irab Shoot~rs Hill. 

Th_. road we.s asphalt~~dp dry '"nci visibility good. H1~ w:tS tr£1v.alling uphill 

about 25 - 30 miles p~r hour on the: left hand sid.· of th•J rn ~ia. lie wa.s accompuni d 

by twb students who wer~ scac.:.d b1:side him. Th.:r~ w lS 110 wlu.t -.: litt~ iu th~ 

middl~ of th~ rbad. 

nt: said ni;; SJW a 'royoto t:elica "comi ... g in ~n ur,co:-u.rolia ulc n1d11W:!r. it 

was bea.ring down on my side. I then r~ali.zed it wus coming towd.rds m;.:. I th.an 

mack . a quick turn to my !;~ft by which time the imp .·.~ct tor·K plac"- and my Vt<:hick 

ov~rturued, it was coming .Jbout 60 mil~s p-=:r hour. ~iy i: ight front WeiS hit' 1
• 

The defendeint and thi...: two stud~nts were injured. 1J, £~mi.mt rec~ived 

-cr.~c-,tment c...t the Mand~vill.:: Public Hospit..il th<!n transf-.?rr~:d to tlargn:~1vc 

Hoapitul wh~rL:. h'"w' rcc ~: ivcd t:r"'atmC!nt for sl:lv •• u d<~ys. From tnere he was trL:ns­

f:,rrea to i"l\!dical Associ.~\Lt.:S Hospital, K.ingscon, l:iP·!nt S\,;Vcn day::; thure and 

th~n disch.:irg::!d. 

In August 19n b· cnus~ of dizzy spells h » was having he consulted lJr. Hall 

of tll~ University of the; irJi . .:st Indi..:s Hospital who sent him to ·' bri:: in c.~nt.r~ in 

Hiami. tie did an X··r~ty of th·: ht•<ld au.d received t;;.::atmQnt th ;ru for five days. 

tl;.l sought furth~r m1c:dical a1...:(mtio11 in hiami .:•s lh: w~:ts having scv..:.•ct: h~L1dachcs. 

In giving furtner deta ils the defend~nt said that the accid~nt took pl~c~ 

on hiti sid.! of the road .: nd 11ot on thl! plaiutiff9 s sld•: . H~ deui<> c.I he Wr..1R 

tr<.welliug b...:twecn 50 ·- 55 miles pi;.r nour t-1nd deuiud t!k.\.. his v.:;hicli:;: mount~d 

the side of the Ci.:licn.. 
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i:It? co~tinued - "Wht!U I made th~ left turn to avoid the 1111pc.ct, the collision 

took place then and b(\Ceusc my vehicle was on a l i: fl.: tur11ing position . it tur;.1!?d 

over on the right side. 11 V;;-,hicles coming behind could not pass on his side of 

Lh(;! road. He d~nied th::-.t h·~ was not keeping .:i propnr look out aud that he lost 

control of his vehicle. 

Under cross-exami:Lation defendant said h~ W<'iS driving in 3rd gear at the 

tim(;! of the accident. 1'h.:.. width of his pickup w-as five fat:t six inchvs and 

!H. W<-ls within two feet :...::Lx incil~b of his necLr sid<J whiL pL.dntif f's car at>out 

six f~et from his (the plaintiff's) side. The car was ~bout h~lf chain from 

him when ha first saw it ,:J.nd th.:> width of th.:~ rocid 1L1..:.:dsur•..!ment by him was thirty 

fe . ..:t• The plaintiff's ci:!r cam<.' over on his half of th.- road. tt•' w.=i.::; shown 

photographs of the scene taken after the accide>nt ;md insist~d accidr.!nt tbok 

pl1:1.c1,,~ on his half of th; road and that the impc1ct w .. s 01~ th~ left Sid;.; of th~ 

car. He did not apply his brakes or blow his ho"I"u b:!for:2 Lhe :iccid1;;nt. H~~ dici 

nbt tak(;! the bend wid4': ,_.nd w .. :ut on plaintiff's sick ol" L.hi;; road. H..i returned 

to work forty one (41) days a ftcir tht: accident but n~W<Jr lost any pay. 

The def•:nd<.1nt c.:.llcd no witn~ss and the Couct. h·~ .;.rd address~s froro couns..:l 

on bot:h sidl;!s. On b.-:hulf of the daf ~ndant l'1r. Fra11K.son submit t<'d that the 

p.3ramount question was on whos€' liability did tht: c:iccid:;.;nl.: lay. On th1.:: tot.:llity 

of tht: evidence and bal.~nc~ of probability the defr11dant. 1 s V•'·rsion must be pra­

L:rred. His crt!dit was not imp~achcd, his 3ccoum: w-:i.o sinipl<~ ~ straight forward 

"'nd consistt::nt. He wa/3 not illusive with his answ;;;ra. H1;;: conced!::d th!:! def 1..:11dai1t 

w.:-.s u11ri;;liable regarding m•.Mrmr~m . .:nts. This in contrast to the plaintiff 1 s 

account which was inconsi~~~nt and compl~x and ~V~•slv~ under cross-e~Jmination. 

tie perJur~d hi.ms~lt by glvlnt. i;vid<.:hc~ of his knllwl,.:dg;.., which was not so. 

On th~ questio1i. of dc:mais(.s for lnJuri~s suffc;:rcd by t.he plaintiff Mr. 

Frankson admittt<d tilat th'" d': fQndant suffered seriou.:; i1.1Ju:ri1o:s but th,1t th'-! 

int:..;rnal on~s wen.: h..:ah:d s ,1tisfcictory within two months. l1c qu'.!Stionl.!d the: 

doctors opinion that tht.:: plaintiff suffcr0d permancr't p ::ittial disability of 

27% of the wnol1.: man dS c:u:h"n: high ..ind ,,;ubmit:tud th-.:1t no aw...ird i:>c made for 

hc:.ndicap on the? labour m:'lrh.r.!t. dr. Fra.nksoi:~ rcL:.rr .. ·u to a number of cas"'~ wher<' 

asstssmtnt of purso1ul injuries Wl:!r~ done and submi;:t,;d &:hat Court contc:mplatt.! 

an award withiL~ tt. .. ~ range of $:.l00,000.00 - :j;40u.000.00< 
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With regard to injuries suff~rcd by the second defendant, Mr. Frankson sub-

mitted that an award of $120,000.00 for pain and suffering and asked for 

judgment for the second defendant. 

With regard to the.· clclim by William watson, n ::n· rr"lative of Uave William 

Watson, dccens~d in Suit No. C.L. WOl0/92, the claim of f~7,925.00 for Special 

Dam~g~s was not being chall~ng~a. 

Th~ Damages under the fatal accident Act. Mr. Fr~nkson submitted that the 

deczased was not maintaining his parent. In atlj' cv:·nt i:h ... fath.;:r was not ovc::r 

scv~nty-one ye.':lrs old. Mother ov·•r sixty-two Y'- 'lrs old, he sugg~st1?.d multiplier 

of three yc.:.lrs for f .:ith~ r and six yec.rs for moth(.!r. Ir. n~l.:.. tion to th,.~ child 

now eight ycdrs old he sugg(,:! sted a mult:iplicr of sixt~~"''l y-. urs. 

Fiually Mr. Fr.mkson ,trgucd that the question of contributory 11eglig1mc0 

ought to be cousider..:u by the Court and submitc~d t:hat Lhc plaintiff was mor2 

to bi:.: blamed. 

Submissions on b\.!half of the plaintiff wcr .... sh-.rc:d. Mis~ Andt:r~ou on 

be.ho.Ir of the ni! :ir r·~l.".tiv ·; s and M:-. Mill~r on th(;: qui!Stion of gtm<;ral liability. 

Miss Anderson ref1.:rr::::d to Court to S. (4) of th~ Fc.i.t,Jl Accic(:nt Act. Sh;:: 

submitted that the t!Vidcnc· of $200 per month by t:t;.;: mother and fath~!r was not 

chall\;!nged. Shi.! suggr.:st~d ,: tuultiplier of t ;.:n years. She was (>Lltitled to 

mcdnt1::nance until she wa::; "'iglltc{.m years old. The sum was $300.00 l!<c!r month. 

Sh~ wus und1::r two y.:;drs ,•t tim:.: of accid.:·nt. and agr ._:cd thnt multipli~r of sixtc.r.n 
I 

years b~ applied. 

On Liability 

Hr. Mill1;;r submil:.tcd that Ot!it:he:r of ti.l'-! two wi..:n, .. sses i11 the d.:f~ndd11t 1 ~ 

vr;hiclc:. was called to t;:,stify a nc.i no "·xpldnat:ion W.:iS giv.:;u for their abseuc~. 

The Court must draw r~Hsou:tbh: iufereuc.: from en~ physical 1::vidc.nc1;;· of the 

vehicles. 

There was agre~m~nt th,it thl: impdct was 011 d1'. .. l ... tl tr0iiC section of th.: 

car. There was also d&ru~mcut that just dt tim~ of coilisiou the d~fendaut Dlcldc 

" Dlh.nourv(;! to th~ !...ft; tnat the pluintiff' s car spun around on imp.let and fac•!d 

direction it was coming from. 
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That the pickup» ~11~ bigger of Lh~ two vehicl~s ov~rturn0d in the road. 

Hr. Miller submitti!d that iu dc>fanddnt' s evidi!nc · hie failun' to se~ the c;ir 

before it was half ch:iiu a.way irom him WdS due to ;1im Hor.. keepiag proper look-

out. On the measurl:!ments given by thE: defendant both v..;hicl1~s would be t.•l0ven 

f<::et apart - no dccident could bdiT~ occuri:ed - ag.iin i.t defend<:lnt's cvidenct: was 

i\Cc~ptt;d th.it plaintiff wa.s six feet from his l~ii;.~ 1.:.h•-u the accl.dont occurri;d 

on the plaintifi 1 s sid.; of i:l1..:: road corrobordtiug th1~ pL.Lintiff. He submitt~d 

thi'lt the dcfondant cam : <1round th~ bend wide, h:lt th-.o: plclintiff's car, hookeci 

it around and thi:!n ov~rturn(;d. 1-h:: asked the Court: to find th..it def1..•ndant was 

travelling as fast or fast1::r than the plaintiff. The pfointiff was unconscious 

for ov~r tw<::nty-four hours. 

The accident could not have happened in the mann:.:r a;.-scribed by the 

def~ndant, but as the plainciff said. This wQs not <l prop~r case for contribu-

tion and the defendant 1 s C<•se w<1s distraught with i.rr.:gulariti<:<s, he has not 

come up with any explanation 8S to how he ovarturn~d. 

Re Special Damages 

Medic,i.l cxp:~'nscs agr•!•!d ... t 

Additiuual claim not challenged.j 
Medical ~xp~nse, sal8ry for ~ 
driv8r aud help~·r, Loss of ] 
earnings J 

Re Gen~ral Damages 

$259,190.00 

$205,800.00 
$464,990.00 

Mr. Mill1.-:r submittc::d thc;t it was agr.:!«.:d th.'lt pV.irtiff suff..:red very s e rious 

end life threat..:nini:, injuries:; excrucidting p..iins; uud1 .rw;;:n~ treatmunt in i.ntcn-

siv~ ca.ric: unit. Surg-:: ry hc.d to b '..: don·~ to his m.:ck to ins~rt tube to -.issist him 

in b1·eathing, ( S'-lt! Dr. \.1.~llingtou is r~port =!Xhibit n. A pi.:> C<.! of his liver w.:.s 

re:moved. He was discharged from hospital on crutches c.nd on Dr. Roso.:' s '.:v1d1..mcc 

h::: continued to S!,;!.c plaintifi :.md c.:irried out opui::·atioh un hiu1 in 1994. On 

th.;: totCi.lity of th·.· .;!.Vidcnc1o h·:: aski.:d tht;: Court to find that plaintiff did not 

r~curn to work uutil l.1..-:ct..illb·..:r 1!:191. lie further ciSkt:!<l the Court to look at ch;;; 

injuri-2s s•'pt:r...:tely a11d t;-,;u maku .l global .::iward. 

i:'1r. Miller cit~d s;;.var.;.l cas>O!S from Mrs. Khr1n 1 s books on p1c.'rsonal injuries 

a.wards made in thtl Supr<.-'.m.; Court. 
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Injury to right elbnw - two opr.rations 

To elbow - claiming 

Inability tc mak1.·. tight fist 

Injury to lag - this caused infection -

claiming 

Unconscious"!1ess - plc.intiff unconscious 

for 30 hour:s claimin~ 

kespiratory distress s)IB:drorue claiming 

Liver dnd stomach .. no comparable casz 

can be f ouud in our books but see Kump & 

Kemp Vol. 2 ~ 1992 thP.reupon page 56304 · 

claiming 
Total: 

$500,000.00 

$200,000.00 

$210,000.00 

H00,000.0U 

$2W,OOO.OO 

$1,000,000.00 
$2,270,000.00 

lvlr. Miller submitted ull these claims are at th1..• bottom of the ladd••r and that 

no further scaling down ou8ht to be done. 

Handicap on the Labour Market Clciiming $20,000.00 

Findings 

On the totality of tl.<;! evidence and on the b~lanc·:· of probability the 

""vidence givan by the plai11tiff must b~ preferr.:.<l to the de>fendant. From th.; 

mt.>asurements given by th.:, def i:: ndant th~ dCcid-..1lt c:"Juld not htiv~~ occurr(:d ;it :.ill -

the V'?hicles would lwv>..: p:.1til:H;:d \::aCh other c:1t ledst L'.!n f:.:tt. av ::irt:. T .. 1e de:f.;:ndaut 

<1lso guve no satisfactory ·, vid~nc~ of how his v~hicl.:: lhe biggl;!r and by far th<.: 

hlo!aVi>!r of the two v·..?hicl,~s endicd up in the middl.: uf th.= road 1:1ftt!r overturning 

ou its right. 

I agre~ with th"- submissions by Mr. i'-1111..::r th, t. i:ht:: def~ndant vs f;..llur~ 

to s~~~ th!.! plliintitf bcfor~ h;;:· was half chain ..lWi.ij waf. du~ · tu the 1.-Act that hw 

was not. kei.:!ping a prop.;a look out. He had two femB.lu stud1.:i1ts in his v~hicl'-? 

,ind his atti::ntion was obviously dlrcci..ed cl&i.!Wh.!rr;;; th&h uu th;;: road wlu.ch caused 

his vehick to take th~ slight bend in the road Otl th'2 right hc:.lnd sidrr: and hit 

th1;. plaintiff's car on its left front f\!ndE>r. I ~.cc~ pi.: c11e pl<!intiff' s cvidcucc 

that defendant was t.ravcllinf, much faster th<J.n hu .1.dmiLc•·d. 



• 

.,. 

- 12 -

The w~ight dnd spi:=ed of d.u£ ..... 1dunt is vehicle spun th" plaintiii 's car around, 

mountea it on its left sid•' cind overturned. Looking .._;t th~ photographs t"'11.derc cl 

in evidence it is cle~r that the plaintiff's vehicle received by far the worst 

damage. 

I find no evidanc~ to support th.:! d~fc:udau t' s submission that the pl•1iatif' s 

dri.ving contributt::d to the accident. I acc~:pt th~ pl:::.intiff' s v~rsion that th·o:.' 

accident occurred on his sid~ oi the ro.:id ctnd ihat th::; '1·- t~ndant was totally 

to be blclmed. Th'<- d~!f~ndant 9 s countt1r-cla im is thzr·!fo r .. dlsmiss.:d. 

Re Damages on suit C.L. Wl34/89 

Undoubtll!dly, th . .: plaintiff rec...iiv~d som~ s::.-rious injuries. The n1sp:l,t'3tory 

distress syndrome was lif,: thrcat>'·ning and he had c.o und, ·rgo trc·dt:ment in thz 

iutensive Cdr~ unit. 8av"· for t.h~ cl.dm ma d"' f.:n. iujury to his liv t:.: r nnd stom,1ch 

all the oth~r claims w~r ... b&s!.!d on awards in th~ Sl.lpr:::me Court •·md do uot a.pp ·~ ·-~r 

i.o b~ unreasoaabL:. J.Jcspitc 1u. cli.11.:r 1 s r1o..-Iu.;s t nut ;.:. . furth~r sc<:tle down th~s1.;, 

claims I will make a global t1"7f1rd of $2M for p ,1il~ ::ind suffering a 11d loss of 

'1I!l(;Uitit:s. The cl..\ii!l for $20,,.000 for handicap ou. the Lc.tbour Market ls rc:fus . .:d 

.:is the circumstances of th'-1 c a st" does not Justify such ~m dW.ird. 

The claim for $464.990.00 as special dam~gt:. s w._4;:; not s1.:riously ch< .. llc:ng...:a. 

I accept th,;: plaintiff 1 s ~vi<icncc that h(! nev~r r . .;;turncd to w0rk until Dl:!cembr.:.:L 

1~91. Accordingly, that is ch~ sum awarded. 

Re Damages in Suit No. C.L WOI0/92 

.Uc:pcnd"'ncy of iufant daught.ar - $300 p..;r mo.1th :t. 12 

~3,GOO p.a. for 163/4 y~ars toLal 

uep&ndency for p~r1.::nts - ~ 200.00 p.m. for 12 u10.t1 ... hs 

I>Iultiplier of 5 ye ... rs tot..:ll 

Fun~ral '-'!Xp..,nses 

Final Judgment 

~ ~~ 3,600.00 i.J.a • 

~ $60~000.00 

= $Z,400.00 

= $1l ,OOO.OO 

= ~27,925.0U 

On the first claim th•:.rc s h r:ill b~ judgm~nt for ,_h1·~ plaintlff :1gsinst th~· 

first and second d~fond.'mts in the i:>um of $464,990.00 for Hp-ci;il damag1.. s with 

interest at 3% from th.: 26l:ll Jn.nuary, 1989 to dat~ of ;:rial. 



~+ 

.. 

- 13 -

Gen~ral damag~s ass~ssed at ~2,000,000.00 with interest <lt 3% from 

date of app~arnnc~ of writ 9.8.89 to dnte of trial. 

Cost to bl.': agreed or taxed. Count~r claim dismissed with cost to the 

plaintiff to be agr£cd or ta~ed. 

On the second claim there shall be judgment fer the plaintiff against 

th~ first and second def~ndants in the sum of $99,9L5.00 with interest at 3% 

from 17.6.93 to date of trial. 

Action agdinst third party dismissed. 

Cost t:o b~ agreed or tm~E:d. 


