IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN COMMON LAW

SUIT NO. C.L. W 101 OF 1990

BETWEEN RONALD WEBB

AND ANTONIG RAMBALLY
Mr. Ainsworth Campbell for Plaintiff

Mr, Gordon Robinson & Mr. David Henry.instructed by
Runes Schoficld Deléon § Co..for '.Defendant,

Heard: Jume 14, 15, 16, 28, 29, & November 18, 1994

JUDGMENT

Thecbalds, J.
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PLAINTIFF

DEFENDANT

By Writ of Summons dated 25th day of April 1990 the plaintiff claimed

L to recover damages for negligeﬁﬁe\gyising out of a collision between a pedal

bicycle he was riding along Bay Far;riaad in the parish of Saint Andrew and

4 motor vehicle owned and driven by the defendant. The plaintiff is claimed

to have sustained severe bodily injuries; details of these injuries, as

particularized in the amended statement of claim, included -

i) Head injuries with unconsciousness.
ii) Brain damage.
iii) Fracture to the neck.

iv)  Fracture of the left hand.

W“iy?7”“” v) Fracture of the left tibia and fibula

and femur.

vi) Injurics to head, neck, right forcarm and both lower limbs.

vii) Tendernzss in neck on both sides aggravated by movements.,

viii) Pain and swelling on neck over the posterior aspect.

ix)  Twe small puncture wounds to the f£orehead.

%) 3 em. lacevation to the chin.

x1i) 4 cm. laceration ovzr the anterior aspect proximal third

of the leg.

xxi)  Exposed tibia bone through a wound to midshaft of the left

leg.
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xiii)
xiv)
xv)
xvi)

xvii)
xix)

xxi)

xxii)

xxiil)

xxiv)

xxvi)

xxvii)

Defcrmity of the midshaft of left leg,

Linex fracture of the accipital tone,

C/spine with loss of normal lordisis.

Fracturs of the right forearm with displadement of the ulna,

Persistent hecadaches and pains in the neek, chest, left

shoulder and forearm.,

Dizzines.

Scars over the right wrist,

Scars to the right knee joint area aand spteading medially

to the head of the tibia and on the l2ft mid shin area.

Bursts of delta slow wave activity and sharp wave complexes

in the froctal areas bilaterally, in the temporal area and

the right parietal accipital arez,

Post traumatic epllepsy.

By rcason of the Plaintiff's saricus injuries, there is

prognosticated thei-

a)  Development of overt szizura discrder;

b) Development of post traumatic Alzheimer disease;

c) Development of post traumatic Parkinson's disease;

d) Development of personality changes of a billingerent

aggressive combative type.

By reason of his injuries the Plesintiff will be handicapped

in social intercourse, the earning of a2 living and the proper

care of himself.

Ten percent (10%Z) permanent partizl diszbility of the right

1imb 2nd ten percent (10%) permanent partial disability of

the lower limb.

Impairmsnt of recent memory amounting to 157.

The items No. (vi) thrcough (xxvii) underlined were 2dded by way of an undated

amanded- statement of claim filed on the lithday of January

1993,

The defence filzd was the usual denial of negligence on the part of the

defandsant's driver and additionally there was an allegation of contributory

negligence on the part of the plaintiff,

There was some vacillation in the

pleading as to whether the plaintiff rode a pedal cycle or a motor cycle and



i as to whether the incideanr took place in daylight or at night; as there

Were no such suggestion{s) put by way of cross—examination of the plaintiff
I accept the plaintiff's evidence on both thesz issues. .I found that the
plaintiff was riding a padsl cyele and that the incident took place at
about 4:30 p.m. Als% no evidence having been called by the defence to
sﬁpport the particulars of negligence on the part of the plaintiff alleged
in the defence I proceeded on the basis of no contest on liability, I will
therefore treat the matter as a plain assessment of damages with such

apportionment as I find justified by the plaintiff's varsion.

On the plaintiff’s account there can be no issuc cs to some of the
particulars of negiigence alleged on the defendant's part. I find that
the defendant:

a) Failed to keep any or any proper look out.
b) Failed tc have any or any sufficient ragard
for other uscrs of the road including the

plaintiff.

c) Failed to stop, brake, slow dowa, swerve or
otherwise manoeuvre to avoid the collision.

d) Drove on the incorrect sids of the road.

From the same plaintiff's evidence however I find an element of contri-
butpry negligence on his part clearly established. It would seem to me that
one need do no more than look at the definition of negligence laid down from
&s :far back as Blythn v. Birmingham Waterworks Co. (1856) 11 EX. at p. Z84
Vizf "doing something which = prudent and reasonable person would not do or
the; omission to do something which a prudent and rezsonable person would
have done." Added to this basic definition thers are further concepts of
the; duty owed by sll usars of the road to other persons using the road,
Thius duty extends to all persons including pedal cyclists or pedestrians not
cnldy to avoid injury or loss to other persons but 2iso to take reasonable
stikps to avoid injury to omeself. Sadly this particular concept is fre-
quently ignored. As a result cne observes in these Courts and cn the
S'treets so many cases of want of reasonable care on thes part of the injured

party being a contributing factor to manycases of szrious injuries and often

fatalities which form the frightening statistics of today.
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This plainpiff painted a2 scene in which in broad daylight he saw the'defend-
ant's bus approaching from a distance of some five chains away. He was
then about one foot frum his left sidewalk. Before the impact he des—
cribes himself as being = young, strong, alert psrson some 18 - 19 years

of age at the time. It sasms that in thos= circumstancxs he was undaer a
duty to do something to avoid the consequencas of this impact. He did do
something; he moved some six inches closer to the laft sidewalk and so
remained till he was hii by the right front of the bus. On my view of thesz
facts the plaintiff ought to have done more than move six inches to his left
to escape the comsaquenc:s of serious injury to hims:z1f. He had ample time
in which to do so. He could not know whether the bus was out of control,
whether the brakes had failed, the steering cut or the driver had a stroke,
but the fact that he moved at all demonstrates his awareness of approaching
danger, The criminal law puts it this way albeit in relation to driving

rules governing the operation of motor vehicles:

“eeoo it shall be the duty of a driver of a
motor vzhicia to take such action as may be
nec2ssary to avoid an accident, and the
breach by a2 driver of any motor vehicle of
any of the provisions of this szction shall
not ‘exonerate the driver of any other
vehicle from the duty imposed on hkim by this
sub=gzction,”

See Sec. 51 of the Road Traffic Act. 1In civil law the duty of course, is

not quite so high. The Law Reform (Contributory Negligence) Act states:

Sec. 3(1)
Where any person suffers damage as the rasult

partly of his own fault and partly of the fault
of any other person or persouns a clzim in res-
pect of that damage shall not be dafeatad by
reason of the fault of the person suifering

the damagz but the damages recowverad in res-
pect therzof shall be reduced to such extent

as the court thinks just and esquitable

having rzgard to the claimants share in the
responsibility for the damage.

In Davies v. Swan Motor Co. (Swansea Ltd.) {1949] ALL ER 600 at p. 632

Lord Denning interpretad the correspondence seccion of the English Zuinter-

part to this Act and stetzd that the Act, ~



o contemplate that if the plaintiff's
own fzull was . one of the causes of his injury,
his damzges were to be reduecd by the sams amouant
as ageinst any of the others whesc faults was a
caus2 of his injury, whether he sued ope or more
of them, and they bore the amount so reduced in
the appropriaete proportious betwzsn thimselves,
Whilst causation was the decisive factor in
determining whether there should bz a reducad
amount payable to the plaintiff, the amount
of ths reduction was such an amcunt as might
be found by the Court to be ‘just and squitable’
having regard to the plaintiff's "share in the
responsibility’ for the damagsz. That involved
a considcration not only of the causarive potency
of a particular factor, but also of its bleme~
worthiness,

A finding of contributory negligence is indepsndent of the cxistence of a
duty of care of a pzdestrian towards other users sf the road. He is en-
titled to use the rcad whenaver he likes providing h: takes reasonable care

for his own safety. Tremeync v, Hill [1987] R.T.R 131. 1Ia Nance v. B.C.

Electric Railway Co. Ltd. [1951] 2 ALL Er 448 thc appellant brought an action

(a3

for damages against thz respondent company with ruspact to the death of her
husband, who was run into by & street car and kiil:d iustantly while cross=—
ing the street. It wes held that when contributory nsegligence is set up as

a defence, its existence does not depend on any duty owed by the injured

party to the party sued and zll that is neczssary tc zstablish such a defence

is to prove that cthe injurad party did not in his own interest taks reasonable

care of himself and contributed, by this want of care tc his own injury. This

is not to say that in z2ll cases the plaintiff whe is guilty of contributory
negligence owes to the defendant no duty to act carsfully. Generally speak-~
ing, when two parties are so moving on the public roads in relatiom to one
another each party owes a duty to avoid the consequencs of a collision,

Each owes to the other a2 duty to move with due care a2nd this is true whether

one is on foot and the othsr is controlling a moving vehicle,

In Chapman v. Post Office [1982] R.T.T 165, the pleintiff was standing

on the curb when the wing mirror of the dzfendant’s car hit her. The Court
held that she was not negligent even if she had leaned out or had her back
to the oncoming traffic, or went an inch or two intc the roadway. The fact

is she was legitimately standing on the curb.

This case is distinguisheble from one where the plaintiff was actually cross-—

ing the road. In Williams v. Keedham [1972] R.T.R 387, the plaintiff without

locking in the direction cf the defendant's approach, stepped into the path




of the defendant's car and was hit down., The Court held that the greater
proportion of the blame lies on the plaintiff zand the driver was one~third

to be blamed for the accident.  Similarly, in Hurt v. dMurphy [1971] R.T.R 186

in giving judgment for ths pleintiff the Court statsd that while the sub-

stantial and real causez of the accident wes the negligence of the defendant,
the act of the decezsed iz not looking or not agsin locking to her left as

D

shz crossed the road ccustituted negligsnce by her and was of the probable

¥

czuses of the accident. She was one-fifth to blamc.

Although it is clizar from my findings above that this defendant was
primarily at fault, still che plaintiff by his own fault was one of the causes
of the injury suffursd by him. Faulc is used in the wider sense of an
cmmission cr failure, He failed to ®WOVe cut of th: path of the uncoming
vehicle when he hed azmple c¢ime in which to do s5. Hig damages must bz re-
quced accordingly. A clecar messsge should be sent to pedal cyclist and
pzdestrians (the most vulnerzbls sector of the road users) that callous in
difference for their own sefety will not be condonzdi or zncouraged by a full
awzrd of damages. Of couvse o timely reminder is thst & motorist should
also exercise reasomsble consideration for pedestrians and cyclist. Total
lack of consideration for cther road uszrs is fast becoming endemic in our
society. This plaintiff's damages are accordingly reduced by 307,

Where a man was part author of his own injury, hs could not call on the othar
party tc compensate him in full @ Per Denning in Daviss v. Swan Motor Co.

(1549) 2 K.B 161.

When the plaintiff was in the witness box I seizzsd the opportunity to
ask him a few questions. The intention was two-fcld. First I wanted to
know what explanation, if any, he had for the most unusual lack of interest
in his own personal welfars. Secondly I could not undzrstand the circumstances
that could allow a young abla-bodied person to sit cn his cycle and allow
himself tc be hit by an uncceming vehicle when bhe culd, perhaps with loss of
dignity, have moved completzly out of its path. Loss cof dignity may be more
serious to this plaintiff than loss of life and limb but this cannot be the
viéw of the ordinary reasonable man. I shall return tc this later on in this

juagment.
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Ia purting forwaid his case the plaintifi #lleged & number ¢f injuries

details of which I have aircedy szt out. The records of the pleadings

will show that on 25th Aprii; 1990 o Writ of Summcas end Eadorsement was i ilad,

Ic is noc clear when tne first Stetement of Claim was filed buf it appears
that only item 1 - 5 of che Parciculars of Injuriss ware includad. Item (1)
spezks of ‘hezd injurizs with unconsciousness.’ The senior Orthopaedic

Registrer at the Kiangston Fublic Hospital Dr. Adolpn Mera saw the plaintiff

plaintiff was ccnscicus when he came in,

[

cn edmission; hiis evidoncs iz tha

ccnsclous throughout his first day of traatment, and comsciocus the next day

-~

winen he raceived further troatmenc., The plaintiff ssid he was unconscious far

two days after the accident. I find the plainziff uatruthful in relation to

v

this. He was also untrutinful wher he seid ha was in hospital for sbout two

months,

The e¢vidence discloscs that some two years afier the Writ on 23rd Marek,
1992’the pleinciff was scen by Dr. Jeohn Hall. The plaintiff himself was not
clear as to why he cossuleced Dr. Hall. His cwa words wore “I think I went to
Dr. Hall for pain all ov:r my body and pain in my hezd.” This was some two
years after the incid:nt. The plaintiff had spant some eleven days in the
Kingston Public Hospital, He had been discharged from that institution with

a follow-up appointment which he failed te keep. Bis =xplanation was that

are at the- time "angd aftzr that he made no effort

51

he could uot afford the bus

attend his clinic zad sc up to today, exp2ns: being cone 2f the reasons.”

(9]

e
Instead he claims that he paid Dr. Hall $3,500 "for his head®” and there is an
item of $3,400 as medical bill under his particulars cf speciel damage. There
is also evidence from th: plaintiff that his ‘lawycr stood the oxpense even-
tually."
Because 0f the gravicy of the prognostication (sic) advanced in the

stﬂtem=nt of claim filsd cn the plaintifi's bzhalf I have been cbliged to de
QXtenéive research on Yrhe development of seizure discrder, of post traumatic

Alzehedner's discase, cf post traumatic Parkinson's diszase, and of personality

changxys of a billigent (sic) eggressive combative typz.” I have also con-

sidered carefully the avicdence .of the eminsznt specizlist in nmeurology who

teg tified on behalf cf hh¢ plaintiff.,
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Amorg the writings which I have consulted are - Taylor's Principles znd

Practice of Medicual Juris Prudence and¢ Schmidst's Attorney's Dictionary of

Je
o

Mzdicins. I do not propss:s to go into details

{1

s is my view, that the
plaintiff has failsd zo :stablish on a balance of proebobility or at all that

&ll ¢r any of these viry rizscns complaints cwuld rogult from this accident.

These complaints are almosc always precesded by 2 stat: of unconsciousness

ot

in the victim after the accident followed y reitrogradas amnesia.

The plaintiff has not becn truthful as ¢o hie loss of consciousness.
Unconsciousness is introducid merely to inflate his claim for damages,
Additionally he is referrcod to as a ducoman, when his own evidence was
“before accidenc I had never sprayed a venicle.” The witness, Dennis Williams
was called presumably to establish that the plaintiff waSs “Handicapped in
sccial intercourse, ths carning of a living and th~ proper care of himself?
(item xxv of the staremsnt of claim). Mr. Willizps ccnfessad that he was
asked for the first tim: to give evidence in this casc on the day before he
testified and he was spzeking from his nemory of nearly four years. The
seme neurologist who opined that the plaintiff may well develop avert fits,
2pilepsy, Parkinson's disecase and alzheimeiners discase gave evidence and

hzre I quotes-

"Comprehension - exczllong
Similerity - well done
Multiplication - good
Past memcry - good
Pamily tast - did wzll

These tests important in determining plaintiff's ability
to function in rezl world.,  Plaintiff abls to think well
and his functions nermal.,  His cranial nerves normsl.,
This means he was fortunate not to have had such damage
at time of his accident. 1t would seam plaintiff
suffered nc intelilectual loss”.

I now turn to an zssessmznt of the damages suffered by the plaintiff.
No loss of future earnings is contemplated. The plaintiff underwent a
miraculous recovery. He was cut of hospital in less %hzn two weeks. He

has use «wf his hands todo his job.




e is able to function aormally. Headaches can be zreazced. I sward him

spscial damages for less of enrnings for 24 weeks from 12th March 1980 ¢e 12¢h
Septembzr, 1990 ac $600. per weeck = $14,400.00
Medical bLilil - 3,400.00

400,000.090
$417.340.00  =ss 307%

$125,340.900
$292,540.C0

Judgment for the plaintiii for $292.540.00 with cosis to be tawed if not agroad,

™.

Intcrest on specizl demages allewed at 3% from 12th March, 1990 and on general

damages at 3% from the dzt: of service of writ both tec the date hereof.




