
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA 

IN COMMON LAW 

SUIT ~0. C.L. W 101 OF 1990 

BETWEEN RONALD WEBB PLAINTIFF 

AND ANTONIO RAMBALLY DEFENDANT 

Mr. Ainsworth Campbell for Plaintiff 

Ya. Gordon Robinson & · M.x: •• David. ¥enry .. instructed by 
Nunes sC.liofi~ld DeLe·on &·co·~·. fo:u•, Defendant. 

Heard: June 14~ 15. 16, 28~ 29, & November 18. 1994 

JUDGMENT 

Theobald a, J. . 

By Writ of Summons dated 25th day of April 1990 the plaintiff claimed 

to re~over damages for neglige~~e~arising out of a collision between a pedal 
~ 

bicycle he was riding along Bay Farm~d in the parish of Saint Andrew end 

a motor vehicle owned and driven by the defe~~ant. The p~aintiff is claimed 

to have sustained sever~ bodily injuries; details of these injuries. as 

particularized in the amended statement of claimp included -

i) Head injuries with unconsciousness. 

ii) Brain damage. 

iii) Fracture to the neck. 

iv) Fracture of the lef~ hand. 

v) Fracture of the left tibia and fibula and femur. 

vi) Injur~es t.:> head, neck, right forearm and both lower limbs. 

vii) Tendarn~ss in neck on both sides aggravated by movements. 

viii) Pain and swelling on neck over the posterior aspect. 

ix) Two small puncture wounds to the forehead. 

x) 3 em. laceration to the chin. 

xi) 4 em. laceration ov~r the anterior aspect proximal third 

of che leg. 

xxi) Exposed tibia bone through a wound to midsbaft of the left 

leg. 



xiii) 

xiv) 

xv) 

xvi) 

xvii) 
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Deicrmity of the mi~shaft of l~ft leg. 

Liner fracture of the accipital bon~. 

C/spine with loss of normal lordisis. 

Fracture of the right forearm with diselatement of the ulna. 

Persistent headaches and pains in the neeka chest, left 

should~r and forearm. 

xix) Dizzincs. 

xx) Scars ov-:::.r the right wrist. 

xxi) Scars to the right knee joint ar0a and spreadi~g medially 

to th8 head of the tibia and on tha left mid shin area. 

xxii) 

xxlii) 

xxiv) 

Bursts of d~lta slow wave activity and sharp wave complexes 

in the frontal ar~as bilaterally~ in the temporal area and 

ch~ right parietal accipital area. 

Post traumatic ~pilepsy. 

By r~ason of the Plaintiff's s~rious injuri~s. there is 

progn0sticated the~-

a) Development of overt seizure disord€r; 

b) Development of post traumatic Alzheimer disease; 

c) Dev~lopment of post traumatic Parkinson's disease; 

d) Dev~lopment of personality changes of a billingerent 

aggr~ssive combative type. 

xxv) By r~ason of his injuries the Plaintiff will be handicapped 

in social intercourse, the earning of a livin~ and the proper 

care of himself. 

xxvi) 

xxvii) 

Ten percent (10%) permanent partial disability of the right 

limb P..nd ten percent (10%) permanent eartial disability of 

tha lower limb. 

Impairm~nt of recent memory amounting to 15%. 

llle i.t.ems No. (vi) through (xxvii) underlined were addr;:d by way of an undated 

am~nded:. statement of claim filed on the l:A:h day of January 199j. 

The defence filed was the usual denial of negligence on the part of the 

def~ndant's driver and additionally there was an allegation of contributory 

negligence on the part of the plaintiff. There was some vacillation in the 

pleading as to whether the plaintiff rode a pedal cycle or a motor cycle and 
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as to whether the incident took place in daylight or at night; as there 

were no such suggestion(s) put by way of cross-,=xamination of the plaintiff 

I accept the plaintiffg3 evidence on both these issues •. I found that the 

plaintiff was riding a p~d;::.l cycle and that the incident took place at 

about 4:30 p.m. Als<J no evidence having been called by the defence to 

support the particulars of negligence on the part of th~ plaintiff alleg£d 

in the defence I proceeded on the basis of no cont~st on liability. I will 

therefore treat the matter as a plain assessment of damages with such 

apportionment as I fi~d justified by the plaintiffvs v~rsion. 

On the plaintiff~ s account th.;re can be no issue l:.s to some of the 

particulars of neglig:;::uce alleged on the defendant 9 s pc.rt. I find that 

the defendant: 

a) Failed to keep any or any proper look out. 

b) Failed to have any or any sufficient regard 
for other users of the road including the 
plaintiff. 

c) Failed to stop, brake, slow down~ swerve or 
otherwise manoeuvre to avoid the collision. 

d) Drove on the incorrect sid~ of the road. 

From the same plaintiff's evidence however I find an element of contri-

but~ry negligence on his part clearly establish~d. It would seEm to me that 

one need do no more than look at the d~finition of negligence laid down from 

as :far back as Blyth v. Birmingham Waterworks Co~ (1856) 11 EX. at p. 784 

viz. "doing something which a prudent and reasonabl-a person would not do or 

the, omission to do something which a prudent and r.;as0nable person would 

hav-e done." Added to this basic definition ther.; ar('" further concepts of 

ther duty owed by all us~rs of the road to other persons using the road. 

Thi:.s duty extends to all p~rsons including pedal cyclists or pedestrians not 

onlly to avoid injury or loss to other p~rsons but also to take reasonable 

st~p~ to avoid injury to oneself. Sadly this particular concept is fre-
' 

~~~ntly ignored. ~~ a result one observes in th~se Courts and on the 

s!treets ·so many cases •::~f want of reasonable care -:m th:a part of the injured 

party being a contributing factor to many cases of serious injuries and often 

fatalities which form the frightening statistics of today. 
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This plaintiff paint,~d a s.:;ene in which in broad daylight he saw the defend-

ant
1
s bus approaching from a distance of some fivrc: chains away. He was 

then about one foot f:r.·~:m hi::; left sidewalk. BeforE: the impact he des-

cribes himself as being a young, strong, alert person some 18 - 19 years 

of age at th~ time. It s~0ms that in thos~ circumstanc~s he was under a 

duty to do somet:hing to avoid the consequences of this impact. He did do 

something; he movt::d som~ six inches closer t:o th:.; left sidewalk and so 

r~mained till he was hie by th~ right front of thE bus. On my view of these 

facts the plaintiff ough~ to have done more than move six inches to his left 

to escape the consequ<::nc·::s of serious injury to hi&S·zl£. He had ample time 

in which to do so. H~ could not know whether the bus was out of control, 

whether the brakes had fail~d~ the st~ering cut or th~ driv8r had a stroke, 

but the fact that ha moved at all demonstrat~s his awareness of approaching 

danger. The criminal law puts it this way alb8it in relation to driving 

rules governing the operation of motor vehicles~ 

11
•••• it shall be the duty of a driver of a 

motor vehicl~ to take such action as may b~ 
nec,assary to avoid· an accident~ and the 
breach by a driver of any motor vehicle of 
any of th~ provisions of this section shall 
not exonerate the .d:d.ver of any other 
vehicle from the duty imposed on him by this 
sub-s<?ction. ~~ 

~ee Sec. 51 of the Road Traffic Act. In civil law th~ duty of course, is 

not qlllite so high. The L:.:;w Reform (Contributory Negligence) Act states: 

Sec. 3(1) 
Where any person suffers damag~ as th~ result 
partly of his own fault and partly of the fault 
of any other person or pe.rsons a claim in res­
pect of that damage shall not be d::::f~at'8d by 
reason of the fault of the person suffering 
the da:nag:,; but the damages recov(;r<::!d in res­
pect ther~of shall be reduced to such extent 
as the court thinks just and equitable 
having rzgard to the claimants shar~ in the 
responsibility for the dam~ge. 

In Davias v. Swan Motor Co. (Swansea Ltd.) [1949] ALL ER 600 at p. 632 

Lord Denning int~rpret~d the correspondeuc~ seccion of the English ~~~~ter-

part to this Act and stated that the Act, -
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s~em.::d ~;o <::.ontemplate that if the pla.intiff 1 s 
own fault w"'s one of the causes of his injury, 
his damages w~re to be reduecd by the same a.mount 
as against any of the others ':vhos.;: faults was a 
cause of his injury, whether he su~d one or mor~ 
of them~ ~nd they bore the amount so r~duced in 
the appropriate proport:ious betw;::;c·n th:;:;mselves. 
Whilst causation was the dccisiv~ f&ctor in 
det,zrruining whether there should b~.;; a r;:,duc;;:d 
amount: payablE· to the plaintiff, th0. amount 
of ths :::-,o-;duction was such an amount cLS might 
b.: found by th.;;: Court to be gjust and squitable 1 

having r8gard to the plaintiffv s 'sh::.n: in the 
responsibility' for the damag:::. That involved 
a consideration not only of th~ causative potency 
of a particular factor, but also of its blame­
worthiness. 

A finding of contributory u~gligence is independ8nt of th~ ~xistence of a 

ducy of care. of a p~dest:rian towards other users of the road. He is en-

titled to use the road wheu.av<;r h£ likes providing hs t.akGs reasonable care 

for his own safety. Tr~maync v. Hill [1987] R.T.R 13L In N.:>nc·? v. B •. C. 

Electric Railway Co. Ltd. (1951] 2 ALL Er 448 the app£1l~nt brought an action 

for damages against th·Z r'~spondranc company Wit:h r•..;sp.?.Ct to the death of her 

husband~ who was run into by a street car and kilL:d instantly while cross-

ing the street:. It T!1&s held that when contributory !l•2gligenc<? is set up as 

a defence, its existence does not depend on any du~y ow~d by the injured 

party to the party sued and all that is nec2ssary to ~stablish such a defence 

is to prove that: -c~e injur:2d party did not in his own interest take. reasonabl~ 

care of himself and contribut€d, by this want of care to his own injury. This 

is not to say that in all cas~s the plaintiff who is guilty of contributory 

negligence owes to the d~fend2nt no duty to act carefully. Generally speak~ 

ing, when two parti~s arc so moving on th~ public roads in relation to one 

another each party owes a duty to avoid the consequenc~ of a collision. 

Each owes to the other 2 duty to move with due care and this is true whether 

on;a is on foot and the othi:r is controlling a moving vehicle. 

In Chapman v. Post Office [1982] R.T.T 165, ~hE plaintiff was standing 

on the curb when the wing mirror of the defendant's. car hit her. The Court 

held that she was not n.;:glige11t evan if she had leaned out or hac her back 

to the oncoming traffic~ or went an inch or two intc the roadway. The fact 

is she was legl.f:imately standing on the· curb. 

This case is distinguishable from one whare the plaint:iff was actually cross-

ing the road. In Williams v. Needham [1972] R.ToR 387~ the plaintiff without 

looking in the direction of th!o! defendan-c 1 s approach~ stepped into the p~.1th 



6 

of the def~ndantvs ca~ and was hit down. The Court held thac the greater 

proportion of tha blam~ lies on the plaintiff and th~ driver was one-third 

to be blamed for the accident. Similarly~ in Hurt v. l':Iurphy [1971) R.T.R 186 

in giving judgment for the: plaintiff the Court stats·d that while the sub­

stantial and real eaus2 of the accid-<:nt Wc:l.S the n<::gligsnce of the d~f~ndant~ 

th•.: act of tht; d<:.ceas•;;d i::.. not looking or not again looking to her left as 

she crossed thE road ccn3titut8d neglig~nce by h~r and was of the probable 

caus~:.s of the accidont. Sh::: was one-fifth to blame. 

Although it is cl~ar £rom my findings abov~ that this dEfendant was 

primarily at fault, still che plaintiff by his OWl1 fault was one of the causes 

of the injury suif>.:.rsd by· him. :Faulc is us""d in -ch~ wid\:!r s~nse of an 

ommissiou or failure. H~ fail~d co ~ye cut of th~ path of the uncoming 

vchicla when he had cmpls cimc in which to do 3Go His damages must be re-

duced accordingly. A clcwr m~ss3ge should be sont to p~dal cyclist and 

p(;f.destrians (the most vulnerabl.a sector of the: road us~rs) that callous in 

difference for their own s2.£<2.ty will not be condon;;;d. vr ~ncouraged by a full 

awerd of damages. Of c:::urse c;. timely remindur is that a motorist should 

also ex-arcis.: reas0!1.2.bl"' consideration for ped""strians and cyclist. Total 

lack of consideration for other road us~rs is fast becoming endemic in our 

society. This plaintiffis damages are accordingly reduced by 30%. 

Wh~re a man was part author of his own injury, h~ could not call on the other 

party to compensat~ h~m in full Per Denning in Davies v. Swan Motor Co. 

(1949) 2 K.B 191. 

When the plaintiff was in the witness box I s~iz;::d the opportunity to 

ask him a few questionso Th~ intention was two-fold. First I wanted to 

know what expL:mation~ if ·B.ny~ he had for the most unusual lack of interest 

in his own p.;;rsonal walfar,.::. Secondly I could not und-arstand the circumstanc'Z':s 

t:hat could allow a young able-bodied person to sit on his cycle and allow 

himself to be hit by an uncuming vehicle when h,:: c.:;u].d~ perhaps with loss of 

dignity, have mov2d complzt~ly out of its path. Loss of dignity may be more 

serious to this plaintiff than loss of life and limb but this cannot be the 

vi~w of the ordinary reasonable man. I shall return to this later on in this 

judgment. 

'--·-" 
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In putting fonv.o:.·rd his case thr.:: plaintiff ,'!ll·~:ged a. number of injuries 

details of wh~ch I havt.?, alr,;.::dy S'?t out. Th£ rec,.Jr,~.s •J£ the pleadings 

will show thJ.t on 25ch April~ 1990 d. ·writ of Sum.-::~;::-.:;; ;::nd Endors~m<.r.t: was filed. 

It is noc clear when t.!l'"' first St:atem12nt of Cl~•im was fih·d but it appears 

th.:;.t only it~m 1 - 5 of ::h._, Particulars of Injuri:.::.::; ·;;c;r;;: includ-::d. Item (l) 

sp·~·eks of 
1 h·~;:;.d injuri.~:::; •:dth unconsciousn•"ss. 9 Tr':-' s;:;nior Orthopaedic 

R.;.gistr.;;:r <~t th,:· Ki:1.gston Fublic Hospit:al Dr. Adolph Hr.:ra s:::tw the pl::=.intiff 

en admission; his ,;:vic::•:1c.co is that plaintiff W-3-S ccnscious wh0n h;,:, crc&nr:> in~ 

ccnscious throughout his first day of trsa tmen!: s E:n.d cc::,scious the nr..xt day 

when he r~c·?iv;;d further :cr:::atmenc. The plaintiff sairl he was unconscious for 

two days a.ft~r the accidEnt. I find the plai:1tiff u:1truthful in rela"Cion to 

::hi::;. H<:: was 6lS;) unt:-:utnful wh0n h~ sc.id h.:: w.E:s in h:;spital for &.bout two 

mouths. 

The li.-:Vidence disclos..::s that some two years <:.ftc .. ~r the llrit on 23rd March~ 

1992 the plain::iif W.'lS s-:::.:n by Dr. Jrhn Hall. Th-2 pl;;.intiff himself w<1s not 

cl!i::ar as to why ht: C-J~tsulced Dr. Hall. His cwn w,::rC:s 'rJ>.:r.;, •~r think I went to 

Dro Hall for pain all r::;v;:r: my body and pain in my h~?.d. ' 1 This was some two 

ysars after the incid.:.nt. The: plaintiff h.:1d sp2.nt scnr.:?. eleven days in the 

Kingston Public Hvspital9 HQ had been discharg£d from that institution with 

a follow-up appointm~nt which he failed to keep. His t.:;xplanation was that 

he could not afforci th;;; bus far~ at t.h .. tim'-' 11 2-n.c~ c.it.::r that he m<:;de no effort 

tc attend his clinic e.n~ sc. up to today, <>xp;::-ns:.: b12i;.1g en"' c;f the r•~as•.:ms. n 

Instead ha claims that ~~e pa.id Dr. Hall $3~500 11 f:.~r his he.ad 11 and then is an 

item of $3,400 as m~dic~l bill undsr his particulars cf special damage. Th~ra 

is also evidence from th:: plaintiff r.hat his 11 la•,.;rye<r sto:d the '2xp.:mse even-

tually." 

Becaus'.:: of the gr:-:.vicy ,:;£ the prognosticati,:.:a (sic) aclv.:mced in the 

statem<=nt of claio fihd on the plaintiff's b~half I hav~ been obliged to de 

~xteL.sive res~arch ::m H::h~ dzvelcpment cf seizure dis::::rcer, vf post traumatic 

Alz~he.-iner' s disease$ cf p·.::-s;': traumatic Parkinson v s dis:.:>ase .. and of personality 

chang~s o:f a billig::mt (sic) aggressive combativs typ-2. n I ha.v-2 also con­

si·~e."red cardully the ,_~vic:cnce uf the emin~nt speci?.list in neurology who 

teitified on behalf of tha plaintiff. 
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.Among the writings which I have consulted art.> - Tuylc·r ~ s PrinciplP.s and 

Practice of Hadical Juris Prudence and Schmidst 1 s Attorney's Dictionary of 

l'12..dicine. I do not pr-:;pos;;: to go into details .2.s it ).s my vi~w, that the 

plaintiff has failed !:>.J .:;.stablish on a balance of prr,b: .. bility or at all that 

all c.•r any of tht!s,;; v:.n:y r:2c:,sc·ns complaints could. r~:sult from this accident. 

Th~se complaints ar':! .:::.lmx:;-c always preceech.:d by a stat of un.consciousncss 

in the victim after th2 accident follow~::d by rct'.rc:.g:r~td·2 ai:1n£sia. 

The plaintiff has not b::-.cn truthful as C:J hi~ less of consciousness. 

Unconsciousn£ss is i::Ltrc~d.uc;;..d m,:;r:;;ly to infldt'2 his cLlim for dam2:g·?s. 

Additionally he is r·.=ir.;r:c..:'d i:v as a ducoman. wh""n his :>wn 2vidc:.>nce was 

''befor~ accid~i::nc I had nE:vcr sprayt;:d a v.:.:i1icL::. n Th;.;: witnli!ss, Dennis Williams 

w&s c<:~lleu presumably to \o!Stablish th<:it the plair .. tiff t.7cS ~tiandicapped in 

social intercours"" • ths -~arning of a living an~l t:h-: prop.;:r care of himsr;:lf 1 

(item XXV cf th~ stat.-;m.;;nt of cl.:dm). Mr. Willi.::ms c::nfess~d tha~ he was 

<:l.sked for th·2 first tim'.!. to giv<.:: evidtnC•2 in this c::J.s•<:: on thEo: day before he 

t~~stifieci and he was sp·.::e.king from his m=:mory 0f n"'<'-rly four years. Th<:> 

se.m~ n£:urologist who opined that the plaintiff !Ui3.Y well d~velop av<:rt fits~ 

~pilepsy, Parkinsonus ais~as~ and alzhcim~iners disease gave eviGence and 

h""rc I quote:-

11 Compr<;;h;.;nsion exc,~lLmt 

Similc:rity well don.;; 

Multiplic2.tion good 

Past mcnory good 

Family t•,:st did well 

Thes~ t~sts important in d~t~rmining plaintiff's ability 
to function in r.::;<d world. Plaintiff abL~ to think well 
and his functions r£·rmal. His cranial nervzs normal. 
This means he w::.s fortuna.t.:: not to h·~Ve ha,J. such damage 
at time of his accident. It would se~m plc:.intiff 
suffered nc· intt:!llectual loss11

• 

I now turn to an ,3.SSEssment of the daruages suffered by th": plaintiff. 

No loss of future earni~gs is contemplated. The plaintiff underwent a 

zr..iraculous recovery. H::: wz.s out of hospital in less thc:n two wee.:ks. He 

has use tef his hands tndo his job. 
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J:l;.:: is ?.ble to function ;,r:-•rme.lly. H.::-adnchc:·s cz,n hr.:, ~::cca.tc~d. I eward him 

sp.;.:cial damaet.s for lc·ss of e;;rnings for 24 1fll2'-2ks fr.ora 12th l'1a.rch 1990 to 12th 

s,:pt.12mb'"'r• 1990 ac $600. per w:::·,;;:k 

ivisdic-.d bill 

Gen-.:ra.l Da::J:;e.g..:s po.in 
suffering & :ass of 
a:m.::niti.:;;:::; 

Total: 

$14~400.01) 

3,400.00 

400.000.00 
$41/,340.00 

$125,340.00 
$292,540.00 

sss 30% 

Juagm.;:nt for the pl;;;.im:ii:£ for $292.540.00 with cc,sts t:o be. taxed if not ag:c.:;;;:d. 

In-ccrest on spt.:citd dc~nag,_s cllc-wec. at 3% from 12~:h Harch, 1990 an.d on gen,;.!ral 

damages at 3% from th'" de: t-o nf S<·orvice of writ b:H~h tc the de.t..:: hereof. 


