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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN CIVIL DIVISION

CLAIM NO. CLW 322A11995

.. I fi C..,
~ \.-'

BETWEEN

AND

AND

ALANWERB

ERIC RODNEY

PATRICIA PHILPOTTS
(Representative of the Estate of
Lascelles Phi Ipotts, deceased)

CLAIMANT

1st DEFENDANT

2nd DEFENDANT

Mr. Charles Piper and Ms. Tamika Tomlinson for the Claimant

Mr. Anthony Williams for the 1st Defendant

Heard: June 11,2008 and November 5,2008

Negligence - Liability of Owner of Vehicle - Presumption
of Liability Arising from the fact of being Registered Owner ­
\Vhether Prima Facie Principal Displaced

Straw J

On the 4th January 1994, Mr. Werb, the claimant, was involved in a collision ,"vith a

motor truck driven by Mr. Lascelles Philpotts (who is no\v deceased) while driving a motor

cycle all a bridge along the Rock Main Road in Trclawny. He sustained injuries for which

he was treated both in Jamaica and the United States of America and is now seeking

compensation against both defendants.



At the time of the accident, the motor truck, a Toyota which bore the licence plates

CC8574 was registered in the name of the first defendant, Mr. Eric Rodney. The said

vehicle was insured in Mr. Rodney's name with NEM Insurance Company (la.) Limited

and the coverage was scheduled to expire in February 1994.

Mr. Philpotts died prior to the trial of the action and an order was granted on May

16, 2007 appointing Mrs. Patricia Elaine Philpotts, the widow, as the representative of the

second defendant's estate for the purpose of the proceedings. On the actual trial date,

there was no appearance for the second defendant.

Mr. Werb's testimony in relation to the accident was not challenged. The court has

accepted his evidence in that regard and finds that the negligent driving of the deceased,

Mr. Philpotts was the cause of the accident.

The issue for the court to determine is whether Mr. Philpotts was the servant or

agent of the first defendant at the time of the accident.

The claimant has stated that he had no knowledge of the connection between the

driver of the motor truck and the owner of the said vehicle. However, the court is being

asked to draw the inference that till" relationship or ser,;"nt '=-r agent existed between the

first defendant and the deceased. Although the vehicle was registered and insured in Mr.

Rodney's name on JanLlary 4, 1994, he has denied that Mr. Philpotts was either his servant

or agent.

Mr. Rodney contends that he sold the vehicle to Mr. PhiJpotts on October 29, J993

for a full purchase price of $60,000.00 and that he received the said sum by means of a

cheque from Mr. Philpotts. Hc further stated that he handed the registration booklet and
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the vehicle over to him ami that they made arrangements to meet some days after at the

office of the Collcctoratc of Taxes in order to effect the transfer of title to the said vehicle.

l\'lr. Rodney states that lip to the date of the accident, he vvas unable to effect the

transfer as IvIr. Philpotts never complied with the initial or any of his subsequent requests to

meet with him and to have the transfer efCected. He did, however, state that he allowed 1\11'.

Philpotts to drive away the vehicle on October 29, 1993 with his (Mr. Rodney's) licence

plates affixed and the insurance still in place although he knew that the insurable interest

cOllld not be transferred. A lodgement slip - Exhibit 6 ~ vvas tendered in evidence to

support his claim that the vehicle was sold.

On examimtion of the slip. the court notes the following details:

I. 1t is a Scotia Bank deposit slip with the stamp of the Port \1aria

branch dated October 30, 1993.

"l It refers to an account 4102 and bears the name Eric Rodney with

the depositor's initials '[.R.'

3. The total amount is given as $60,000.00 and the cash specification

reveals the amount was made lip of six hundred $100.00 bi Ils.

4. ,\t the top of the slip there is a notation, 'Sale of 1975 Tovota

Jlid:-up Van.'

\!J. Rodncv ini'lIrmed the court that at that time, the bank required that the

!()c!gclllcnt slip should st~lte the reason for depositing such a large amount of money to an

accuunt.

!vlr. Roclncy also called a witness, Mr. Reginald Smith. Mr Smith testified that he

knc\\ bulh \11'. Philpott'; ilnd Mr. Rodney and the said vehicle. I-Ic further stated that

...,
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sometime in October 1993, he was driving with Mr. Rodney in the said vehicle \vhen Mr.

Philpotts stopped Mr. Rodney on the road. He said both men spoke.Mr. Philpotts then

took \\hat appeared to be a cheque from his pocket and handed it over to Mr. Rodney. He

said further that 1\.11'. Rodney handed the key for the vehicle over to him, said something,

then Mr. Philpotts drove off in the said vehicle.

Mr. Smith has further testified that Mr. Philpotts was a contractor with Courts

Jamaica Limited, that he had seen him almost daily transporting goods for Courts prior to

the above described transaction and subsequent to the transaction using the said truck.

Submissions on the issue of Liability of the First Defendant

The following authorities were relied on bv Counsel for the claimant anc! tirst

ele Icnelan t:

• Mattheson vs. G.O. SaJtau and \-V.T. Saltall (1 ()33) JLR 72.

• Hewitt vs. Bonvin and Another 1940 1 K13. 188

• Rambarran vs. Gurrucharran, 1970 1 All ER, 749

• Barnard vs. Sully, 1931,47 TLR 557

In Barnard vs. Scully (supra). the court held thai tlle iZtct cd' o\\nership of a motor

car is prilIwfacie e\ic!cnee that at the material time, the motor car was being driven hy the

o\\ncr. ur by his servant or agent. Hc)\vever. this evidence \\as liable to be rebutted by

proof o,'the actual facts (per Scruttoll ! J pg 558).

In the case of i\Iattheson v G.O. Saltall, ct al. the sallle principle was applied by

the Jamaican Pull Court. IIowever, the court held that the onus of displacing the

rresumption is on the registered owner and if he fails to discharge that onus. the pl'inza

ji/cit case remains and the plaintiff succeeds against him.
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In Hewitt v Bonwin (supra), a son obtained the permission of his mother (who \'vas

aULhoriLed to grant it) to drive his father's motor car. The son used the car ror his O\\n

purposes, A passenger in the vehicle was killed as a result of the negligent driving of the

son, The Court or Appeal ruled that the son was not driving the car as his father's servant

or agent or for the rather's purpose and therefore, the father was not liable for the son's

tortious act.

Although the principle in Barnard v Sully was reiterated there is an onus of proo!'

on the pany alleging to establish that the driver is a servant or agent of the owner,

lvlackinnon IJ stated at page 192:

'---h'.!jorc OilY (iuestion as to the right of control and direction over
Ihe tOJlji'u\or arises at all, it must be established that in doing the
(lC! cOl/1ploined o(he lvas employed hy !hc third !)C/r!.v to do work (or
him. This cm7!1O! he estahlished hy mere proof that the torlfeasor is
Zlsing (I chol/el or driving a vehicle, vvhich is the property o(a Ihird
PO!'ly, Ihough thai may. in the absence ofanyjurther explo/'wzion,
some evidence (~fthe proposition .,

I Jc also stated as follows (pages 192-193):

"---I!1C plaintift~ to make thefather lJonwin liable must establish
(I) that Ihe son \vas emplo,ved to drive the car as his/ather '.I

ser1'ClI1f ond (2) that he l1'(/S, \lhen the accident happened, driving
Ihe L'OI!OI' the (ather and not merel)1 fiJi' his own hene,fit and.. . , .

11)1' his 0\117 concerns, In my opinion. fhe plaintijjdid not establish
eifher ollhese propositions, the hov took out ilnd used the Cilr,
jollOll'ing upon an interview J.vilh his mother, Treating the mother as
the (ifill ilwhorized agent ofher husband. all that she said- amounts
10 no more Ihan: "I vl'illlend,,,,,oll,viJurfather's car/hI' you to use, '
Ill' 11'0\ !Wf employed to dril'e it os his/ather '.I servant and \vhen fhe
occidellt happened he ).Vas nol doing any Hork (~(hisj({ther '.I, He
Ims drtl'ing his ()\in Fiend. .tiJr his Oll'n purpose and the ,iuzher hod
oh,\olutc!.l 170 illlereSI or COl/cern in what he ).Vas doing. ..
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In Rambarran v Gurrucharran (supra), the appellant's son negligently dro\'e his

i~ither's car which caused considerable damage to the respondent's car.

The Privy Council held that, although ownership of a motor vehicle is prinzo!{./cie

evidence that the driver was the agent or servant of the owner and that the owner is

therefore liable for the negligence of the driver, that inference may be displaced by

evidence that the driver had the general permission of the owner to usc the vehicle for his

own purposes, the question of service or agency on the part of the driver being ultimately a

question of fact.

The Privv Council held in the above case that tlk' respondent did not clearly

establish that the son was driving as the lather's servant or agent (per Lord Dunovan at pg

7).1e):

"He had to overcome the evidence ojthe appcl!cmr \1'hich raised as
many in/erence,1 to the contrary, The burden of doing this
remained on the respondent and the trial judge held that he had
f{liled to discharge it. His conclusion un this poilll lIas one (~/jact

and he had ample evidence to support. "

Once there is evidence to rebut the presumption, evidence vvhich reuses a strong

inference to the contrary. the court must decide the issue on the totalltv of the evidence.

The court must consider and answer the following questions:

( 1) Has the claimant discharged the onus of proof?

(2) Is there any evidence which counterbalances the inference to be drawll {l'O!11 the
()\\J1ership of the vehicle?

1n Ramharran (supra) Lord Donovan stated (at pg 753 r - g) that there were t\\O

ways that the O\vner of the vehicle could repel any infercnce:

"One. by ;siving iJf' calling evidence as tiJ Leslie.1 o!J/ecl in making
the journey in question. and establishing that it sen'eel no purpose of
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the appellant. Two, by simply asserting that the car .W1S not being
dril'enjhr any purpose a/the appellant and proving that assertion b.Y'
means o!such supporting evidence as was available to him. IF/his
.I'lIpjJu1'fing evidence was sufJiciently cogent and credible to
accepted. it is not to be overthrown simpzy because the appellant
chose this way of deferring the respondent's case instead a/the
other "

In the present case, the first defendant testified that the second defendant was not

driving the motor truck for any purpose of his (the first defendant).

lie has asserted that he sold the vehicle although the transfer of the title had not yet

been effected and he had allowed him (Mr. Philpotts) to drive away the vehicle based on

the existing insmanee coverage.

I Ie also \cstilicd that he had visited the olliee of his insurer's during the week orthe

sale and informed them that the vehicle had been sold and that he later reported to them

that I\lr. Philpotts had nut presented himself to effect the transfer.

Ilc\wcver. in a document "Notice Supplying Further and Better Particulars" dated

the 9th day of July 1996. ,\,i1r. Rodney stated as follows:

"1.2 (a)

(li)

(c)

11 (a)

(h) the consideratil)n [~)r tIll.' sale was Sixtv-Two Thousand

])()Ilars ($62,000.00).

(c)

(d) Paylllent was made in full (one payment) by the second-named

defendant to the first-named defendant by a cheque drawn ll) the
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second-named defendant --- which \yas lodged by the first-named

defendant to his account ...

(e) The formal transfer of the said motor vehicle hom the first-named

defendant to the second-named defendant was done on the 5th day of

January 1995 at the office of the Collector of Taxes ...

(I) (1) No notice of the sale of the said motor vehicle was given

by the first-named defendant to any insurer.

(11) Notice of the sale of the said motor vehicle was given to the

Collector of Taxes on or about the 51i1 day of January 19C14."'

\1r. Piper has submitted that there arc several material inconsistencies existing

hel\veen the evidence of Mr. Rodney and ans\vers given in the ahove-mentioned document.

He further submitted that the bank's deposit slip docs Iwl sup])ly any cogent or

compelling evidence to support Mr Rodney in relation to the sale l(lr the Collowing reasons:

(I) The answers in the Notice Supplying Fmther and Better Particulars

indicate that the full purchase price of $62,OOO.(JO was paid by

cheque.

(2l The said cheque was lodged to Rodne}'s hank account.

Ilowever, the bank deposit slip records the deposit of $6U,OOO.()O in cash. He states

that .\Ir. Rodney's evidence 10 repel the presumption is therefore L:nre!Jahle alld incredible.

III i\latthcson v. G.O. Soltau & 'V.T. Soltau (supra). the issue turned 011 the

quali ty uf the e\idence given on hehalf of the defendants.

Clarke J. having examined the evidence. stated as follc)\\s (pg. 75):

"The It"ho/c ojthe cl'idence given Oil hchu/foj/)()Ih dejcndal7ls ll(/S

so rep/ele with contradictions and improbubililies thai I/O ('our!
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should have considered it sufficient to rebut the presumption that
TV T Soltuu as registered OHmer H'as in control of the truck and its
driver at the time o!the collisio!1. The inference to be drawn/;-om
the intrinsic incredibility (~/ the l1'hole story is overwhelmingly ill
jovour or (he viell' that the prima facie presumption was not
disphrced but rather strengthened"

Analysis of the First Defendant's Case

It is clear that there are material inconsistencies between the evidence or I'vlr.

Rodney and the ans'v\TrS hc supplied in the Notice Supplying Further and Better Particulars.

This is also true in relation to the lodgement slip, Exhibit 1, While the court is prepared to

find that the issue as to whether the vehicle was ever transferred could be explained by a

bp:<~ in memory hetwl'Cn ]996 and 2008, the court cannot be so generous in relmion to thl'

otl1 er iss lIl' S.

It is crucial \vhether or not 1\11'. Rodney made a report to the insurance compan)

shn1l1v af'kr the s~ile (Il"the vehicle. It would supply compel1ing evidence as to the

genuineness of the sale. There is no explanation why such a discrepancy exists. ]'vIr

Smith's e\ idenee docs not assist him on this point. It is limited in its nature.

The inconsistencies in relation to the bank deposit slip and the evidence of' the first

defendant are also unexpiained.

Ihe.se incnl1sistcnclcs affect the root ul" the tirst defendant's case.

These material cnntradictions have led the cO:lrt to draw certain llnl~lvourabJc

I11lCrcnces and hd\e led to the view that the first del"cndant has !lot displaced tl1l'

presumption.

The court reject:; his evidence as to the circumstances under which i\1r. Philpotts

\\(IS opci"dting till' \ehlck :\'Ir. Rodney has not sought tu say that he lent or hired thl'

vchicle to \Ir. Philpott:; tu he used for purposes in which he had no interest ur concern. I I'
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he had done so, the court might have been induced to conclude that the claimant failed to

establish that IV11'. Philpotts was driving the vehicle as either the servant or agent of Mr.

Rodney,

However, in light of the above circumstances, the court is of the view that the

presumption of ownership and control has not been rebutted by the first defendant and that

the claimant has discharged the onus of proof

Both the first and second defendants are therefore liable to the cL!imant f(n the

inj uries he recei ved.

Assessment of Damages

The court awards special damages as follows:

~1edical related expenses -

.lAS 2,544.00

US$30,020.33 to be calculated at the Bank of Jamaica rate as

of July 31,2008 \vith interest at 3% from January cL 1994 to

July 31,2008.

Gcncral Damages

Based on the report of Dr, CJcorge Donaldson \\ho examined the claimant at the

C'ornwall Regional Hospital on January 4. 1994, the following injuries \\ere 1101ed:

J, ::2cm laceration to len side of nose bridge.

,
0,5m wound to lower right leg with abrasions.

Fractured distal tbird of right tibia (larger bone of leg e'.:tending b'om knee to
ankle) and right fibula (smaller tvvo bones of Jeg extending from kI1l'C to upper
ankle).
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Dc:bridemcnt and plaster of Paris done under general anaesthesia in operating

theatre. lie was discharged on the second day and returned to USA for further treatment.

Dr Carmen Dimario examined him on April 7, 1994. He noted the following:

(I) Septal deviation with airway obstruction and nasal bone

deformities

(~)) Four discoloured scars on right eyelid.

n') fhree discoloured scars on nose

(I) Ilypenrophic scars on right lo\ver eyelid

(5) Two depressed scars on patient's upper lip

(6) Three scars on right shoulder

I'()ll I' masses on right forearm

(2-;) T!m.'c discoloured scars on patient's back

('n Discoloured scar on patient's len. knee

(10j :\1 ultiplc scars on lower legs

(1 1) Cast on right leg

'Therc is no mcdical evidence associating injury number one with the accident.

Dr. Dim:lrio si'oke to a proposal to perfcmn multiple scar revisions on patient's face

and right mm \\ hieh \\()uld improve the appearance of scars.

Mr. \Verh's \\itness statement speaks to continuing pain in his shoulder and that an

,,-r,l\ n..'\'C,ded (l II,lcturL'd shoulder, Again. there is no medical evidence in relation to th~'

shoulder.

He stated Ile cOlltinued to experience pa1l1 in the shoulder which diminished with

tillle and tklt he commenced physiotherapy to assist in regaining the mobility in shoulder.
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In relation to the left leg, he stated that an external fixatcr was affixed to the said

leg, h()\\'cver, he developed an infcetion. Tbe fixater was removed and full length cast

substituted.

Mr. Werb stated he remained in tbe cast for 1OY2 months.

Dr. Dimario saw him in the cast in April 1994.

~1r. Piper cited the case of Douglas Fainveather v Joyce Eloise Campbell 111

Khan's volume ), page 74.

The claimant in that case suffered the following injuries:

1.

..,

-;

c+ .

s.

("

7.

J" laceration to len chest wall

Compound fracture of left tibia and fibula

Chipped right upper molar tooth

Severe tenderness and stiffhess to back of neck

rVlarked tenderness and stiffness of upper spine

Battered and painful sboulder

Whiplash

The claimant was adrnittf'd and remained in hospit<Ii belween July 28, I ()If, to

October 2(1, 1976. His whiplash was assessed as severe. He a!.~o \\as assessee! with 7-1 ()o!)

permanent functional Impairment of the left lower limb.

The ;:mard in :\ lay 1999 is $1.300.000.00 and thl' lIpcbted award usin~ the

consumer index of July 2008 (134.0) is S1.742.000.00.

:'1,11'. Piper has asked me to award 1\11'. \Verb the amounl n/' S3.2S0.000.iJO for pain

and suffering and loss of amenities. r believe this ligure \\d' due to an error \\hile
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updating the award. However, bearing in mind the differences in the injuries sustained,

this \vould not hI..' d helpl'ul case to make a compJrable award.

'Ihe court was actually unable to locate one particular case with similar injuries.

The court therefore reviewed several cases involving injuries including the ones in the

present case in order to make an appropriate award.

(1) Collette Brown v Dorothy Henry et al Khan 5, pg 42

Injuries invohcd tcnderness over pubic bone, minor bruises and laceration of legs.

fracture 01 right and leli superior and inl'erior ramu without impairment. She was assessed

with permanent partial disubility at 5% whole person.

Dmnages I()r pain :ll1d suffering and loss of amenities were awarded at

S5CHUlOO.()O in June 200n.

CPlthen- 1311.4

.lui" 200S L~LO

UpJated award S670,000.00

(2) Suzette Campbell v \Vilbert Dillon, Khan 5, pg 50

Injuries included:

(l \ hrasions to f~lce

h. Swcllll1g over forehead

c Sell'IT hony tenderness involving right hcmi pelvis

d. \Iultiplc Fractures involving right hcmi pelvis

c IrdClurc of the rami ufthc ischium

r l'mL'lure of pubic bone without significant displacement.

g Frdclure of the alTlahulum.
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The claimant was admitted to hospital on August 22, 1998 and discharged on

Octoher 2, 1998.

In the doctor's opinion she would be prone to long term complications like ostheo­

arthritis.

On revie\v, Dr. Ali found that there \vas distortion of the pelvic ring (infer alia) that

might affect delivery at child hirth. She was assessed as having permanent partizd disability

as J 0%) of the \vholc body. Damages for pain and suffering ,1I1el loss of amenities were in

the amount of $1,300,000.00 in June 2000.

June 2000 -- 1311 A

.Iulv 2008- 134.0

Updated award 1, 7-J.2.000.00

In both C<lses above, the ll1Junes sustained were more serious than in the present

case.

(3) Cecil Gentles v ArtwelJ's Transport Co. Ltd. et aI, Khan 5, pg 66

The claimant was 70 years old. He suffered bimalleor fracture of left ankle and

treated with below knee plaster. ! fe \\as likely to have arthrilis of left ankle th(~uf2h :10

evidence of it seen on last visit.

/n h:bruarv 20()O. he wa" awarded $300.000.00 for pain ~ll1d sullerint-: and loss of

amenities.

lebruan 2000-1273.1

.Iulv 2008 -- 134.0

Updated award is $402.000.00. In this case, the Illillry \\as Jess th;JI] \\hat wa.s

sustained by Mr. \Verh. However. there was the issue of the possibil it) oj' arthritis.
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(4) McKenzie v Christopher Fletcher ct ai, Khan 5, pg 72

The claimant su!lered pain, swelling, tenderness of the right leg, comminuted

fracture oCmiddle third of tibia, transverse fracture of middle ofright fibula.

He \vas not expected to have any impairment.

In ''vlarch 1998, he \vas awarded $420,000.00 as general damages. The award docs

not indicate that it was for pain and suffering and loss of amenities only.

The courl is of the opinion that the injuries sustained by Mr. \\lerb should attract a

higher award as there \vcrc injuries to his nose, pain suJTered to the shoulder and some

amount of scarring.

I\larch 1l)0i-\- 111 S.l)

Juh ::;008 - 13--+.0

lJpcbted SS6:::,ROU.OO

(5) limdly, the court considered the case Mahesh Mahttani v Audlcy Wright

ct aI, Khan 5, pg ()4.

In May 1999, ,111 award of $350,000 for pain, suffering and loss of amenities \vas

made.

Injuries sustai included tenderness along clavicles with obvious deformities.

mild temkrness \11' e . and numerous abrasions on right Lipper limb as \\cll as alon~'

an1erior aSDects oj'both knees and fractures il1\olving mid portions oCboth clil\icles.

II j, ,;J10\t!ck'r \\ (IS placed in a sling. The incident took place on July 2U, 1\)88. I Ie

\\dS rc-ev,lIuatccl in i\brch 1989, There was a bony prominence along the mid portion of'

the clmicle due t(l o\l'rLq,ping of the fragmcnts. Although there was full range of motion
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of the left shoulder, the claimant still complained of intermittent jiilin. There was no

functional disability but discomfort at the site of the bony promincncc.

May 1999 - $350,000.00 for pain and suffering and loss of amenities.

IVlay 1999- I 190.6 - CPT

.lulv 2008 - 134.0 - CPT

Updated award $469,000.00

When the court examines the scale of these awards, the CULIrt ,:onsiders that (j I~ljr

and just Iward t~)r pain and suffering and loss of amenities would he using the base of

S5(2)WO.()(). However, the award docs appear to be on the higher l'l)e! of the scak and

there i~ no indication it was Itl!' pain am! suffering only.

jll all the eircumsul11ces. this court is of tile vic\\' that the ,l\\ard lor pain and

suJ'lcring zmd Joss of amenities should be in the amount of $(]OOJII)I).on \\ith interest at 3°';,

from November 22, 1995 to July 31. 2008.

('osts to the claimant to be agreed or taxed to incl uck cost of travel I)-om USA to

Jamaica and subsistence \vhile here for the )lurpose of the trial.

-'-"'---===-:"")~'\.I<".J.-.---
-~\>~~~

--.l

j()


