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Appeal o, 3/78

Ty the Revenue Court - on the 1st, 2nd,; 2rd Nevember, i@?%u{:
& 20th December, 1279 )

BETWEEN ) West Indies Mamufecturing E
C%m‘%?&my @:E-‘? J&mgﬁiﬂ = g§1§5’§§ iwLEaf%fé% ;
A WD Commissioner of Income Tax RESPOHDERNT

For the Appellant & Mrs. A.C. Hudsen~Phillips.

FPor the “espendents Mr. H. Hamllton.

Thig is an Appeal against Decisiens of the Regspendent
made on the 16th day of Februery, 1978 in which assessments
raised on the Appellent for the Years of Assessment iﬁ&?*anﬁ 1968

A

were confirmed in the Ffollewing texrms: =

{1} Year of Assessment 1967 in the sum of 531,670,

{2) Yesr of Assessment 1968 $61,910.

The principsl facts are as follows?

{a) The Appellant is a limited lishility company
incerporated and registered in Jamsica, and has
its registered office at Luces P.0. in the
varish of Hanover.

{b} The Appellant commenced trading en the Z3rd
Jmm@;‘igﬁ%y and carried on business as manu-
facturers, importers, experters, wholesale
and retall dealers in baseballs and softballs.

(e} By Order dated 29th April, 1959 the Appellant’s
sreducts (Baseballs and Softballs) were declerad
to be "approved products®, and by Urder dated
the 6th November, 1959 the Appellant was
declered an "Export Manufacturer® in respect of
the "approved products® under the Bsport
Industry Encouragement Law 1956. The date of
procuction of its sppreved preoducts was deenad
toe be the 1st Jamuary, 1960,
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By letter dated Tth lecember, 1959 Lhe
Appellent chess the concesslon granted {

by Section 11 of the Industrial Incentives
Law 1956,

to relief from income tax for seven vears

andy accerdingly, was entitled

From the date of production.

The Respondenty in compllance with the
terms of the concession granted to the
Appellant at {d) asbove, imposed no inceone
tax on the Acpellant’s nrofits or gainsg for
the periods set out belows

Sum Ae i aved

/4

Accounting Period

19604 1/1/60 = 2/6/60 $ 17,824
19643 1/1/60 = 30/6/60 21,388
1962 1/7/60 - 30/6/61 40,412
19673 /T/61 = 20/6/62 103,754
19643 177762 - 20676 104,636
1965 1/7/63 « 20/6/64 110,402
1966 1/T/64 - 30/6/65 30,628

dy Revecstion Urder deted the 28th Lecember,
1967 and made pursuant to Sectien 17 of the
Export Industry Encouragement Law, the Order
dated bth November, 1939 declaring the
Appellant an "Appreved Lyxport MHanufscturer®
was revoked with effect frow the 48th
Janusry, 1968,

fhe Hegponcent by Notices of Assessment dated
1968 and 16th October, 1968
assessed the Appellant's chargeable income Ffor
the Years of Assessment 1967 snd 1968 szt the sums
mentioned in paragraph (1) supras

16th January,

To thesze zssessments the Appellant gave MNobtices

ef Ubjection by letters dated the 20th January,
1988 and 6th November, 1968, on the grounds

that i
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{1} 7The ossessments were excessive snd not

inoaccords the Heburno

o the 26th Lobosep, 1967 and
1668,

{20 relief hed nobt bpeen given under ithe
Indgstriasl Trncentives Law in respect of
vhe Appellantts profits for the Year 1967,

3y dletters ceted Toh Tedraery, 19€9 and in

i

subseruent Corresponcence, the Anpaellant

f"?“

further contended that by virtuse of act 11 of

19682 which amended tre Expert Industry

&

Lngeur: cement Law, the peried of rellef froem
income tax had been extendsd to ten yvesrs, and
coenseouently, that the sssessrments reised on
it for the vesrs 1987 end 1968 should e 0 ge

ehargede

dy letter da Teth Hovewder, 1969 the Respoendent
advised the Appellant thebt It was net entitled

to the extended relief souoht Decesuse fbs wroducts
had net been declsred new products in accordance

with the Low,

dy letter doted the dnd February, 1977 the
Appeliant continuved to ewxpress lits dissgreement
with the view taken by the Respondent st sube
par.graph {3} above,.

The Hegpondent in due course ifssued Notlces
aof Lecision doted the 16th Pebpuapy, 1978 in
regrect of the dppellant's Notleces of Ublection
and in sccordence with the provisiens of Jectien
TELEY of the seid Income Tox Aot thereby
confirming the Appellsnt's chaprgesbhle incoms
for the yesrs 1967 snd 1988 in the zums
praviously mentioened,
The Appellent now avpeals te this Court agsinst
these Uecisions by Hetice of Appesl dated the

f Farch, 1978 and by & Muppi®mwu:%wy
Fotice deted the dnd day of June, 1978,

{Se puch for the facts.)



It the umgﬁl@%&m&@ry Hetice of Appesl deted the £nd
day of sune, 1978, tne Appellant contends, inter 2lla, that -

{a) It cessed permEnently to cérry on the
X business of manufrocturers of Dﬁ@ﬁ%mllﬁ
and softballs on the Fist vecerber, 1567,

and sold all of its mssets tao an
Ygenization knewn asg WIBACY in Jenuary
of 1968 which nas cap ied on the said -
Dusiness of nenufacturers of base ebhalls

AN softhalls from tihe ist vanary, 1968

b} The Aspellant ¢ld not earry on sny trade
or susiness during the Year 1968 and its
Bole income chargesble to tmm‘@mrimg that
Year consisted of intersst of $1, 862

(e} The Hespondent, in purrerted compliance
wlth Section 14 of the Industrisl Incentives
Aok aforesald, religved the aAppellant from
income tax Fop enly filve and ene half vears
from the dote g production in ré- reet of
ite profits or Feins esrnec from the manye
facture of jf+s Erproved produets as fFollowss

& munths ended 0eh June 1960 £10,200
12 months ended 30th June 1964 19, 323
i2 months ended 30%h June 1962 50,534
12 months ended 30th June 1962 30,776
12 monthg ended 0&n June 1964 53,842
12 months ended 10th June 1968 38,932

ihe actuel grounds of appesl relied on by the Appel lant
are as follows:y

(1} That i1+ SUGhE to be relieved from income
tax on the rrofits made from the we T ecture
af ite

B

lrreved croducts during the poriadsge
{al st July, 1965 to 30th June, 1966,

(b} st July, 1966 to 21st Feoetber, 49
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and since the assessment for 1967 is based
on trhe prefl
4ut July, 1265 te 30th June, 1966, the

Appeal in resect of that Yesr of

ts earned during the perioed

Assessment cuaht te be allowed,.

That since the Appellent ceased permesnently
to carry on its business on the 31st
vecember, 1967 it ought to be asssessed Tor
the Year of Agsegswent 1967 on the actual
income esrned during the vesyr 1967 under
fection & of the Income Tax Act pricr teo

ts amendment by the Income Tax (Amendmant)
Act 1969.

Thet since the Appellent dld not carry on
any trade or business during the year 1968
it sught enly to he ctherged te tawx on the

interest sgrned during that vesrg and
Finally

That the Arpellant ought to be relleved from
tax on the rrefits earned during the peried
Tt July, 1%66 te Alst December, 1966, and
since the a:gessment for 1968 nurrvorts to
tax the proflits of that peried it iz wrong
snd ought to be discharged ory, alternstively |
veried by reducing the same to the sum of
51,862 as interest Income, less relevant

SRPENSES o

The Respondent vejects all of the furegeing and

contends,

{

inter alia, ss follows?

section 11 of the Industrisl Incentives Act
relieves the Appellant from income taw

lEnet is, tawx pavable by the company under
the Lew, for the time belng, relating te
income tak - (vide section 9 of the Ackl)_/f
for & reriod of seven yeasrs from its deemed
date of productien, nemely 18t Januarpy, 1960
and thst the Table st paragraph 2 (el sbove
shoews clearly thet the relief from taw was
pranted in socordsnce with the stabute,
namely for 7 vears from the date of productlion.
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stion in resrect of

The Hopellents conte
¥

ever the reried st July, 1%

F al

ery 1966 pellects 2 fallure

bie srincivle oot the pelief
srintes by toe st bute Is net of profits

Bt wf the oax thelvohie

Besponcsnt rejects the ¢ontention that
thare was cermenent cegsation of business

v

ab Lhe eng of 1807 ond conteonds further ;

o ¢
23

et the allegetlonsg of Feobt In pepesgrsvhe
3al and (b} of the Supplen

of Appesl merely served te undersgore the

ntary Netlce

faot that the conpany was engaged in sctivities
durimn the veesr 1968 frowm vwhich it derived

prefitsy and, censeguently, that there ls no
factual besis for the

tdpvellent's sssertion
that 1t cessed to carry on any trade oy

susinssy a5 slleged,

i

o
bt
e

ﬁéﬁy% the Respondent ¢ontends that the

e
e
o
'

S
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b

antt not having relsed the issue of

bude

g cwsgsgtien of Dusliness when bthe melbber
wag befors %&mg it e«uld net have heen in
contesplatlion when he lssued his decigion
shiich now glves rise to this Arpesly and
it igy therefore, nol competent for the
dppellent te argue thet greund in thils
Court in such clroumstences.

0

seen Iroem the foregelinyg there are three pelnts

at dlssue in The Appeal =

(i

%y

£

e

shether the Appellant heas properly Deen
granted rellef from Incoeme texm on lta
vrofits as s nenufacturer of an anproved
proeduct in accerdsnce with the provisions
atf tre Industrlsl Incentives Acht ag seb

et in section 11 thereof,

Whether Appellant rermanently ceosased
to corpy on its business on the 31st

lecerber, 1967, and flnally
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(454 whether dts alleged follure o rely upen
and asrgue this ground before the
Respendent is fateld te lis Dulng raised
in this Court,

LEection 11 of the Industrliel Incentives ilaw repds as
[ -3 9 C T

Hof e T Fipsk eption referred to in section 10
of this Law shail, subject te the cenditions
gpecified &n sectlion 10 of this Lew and in this
section and o the tepmg of any order made under
subsoection {4} of gection I of thils Law, comprise
the rellef from incems tex follewing, that is o
BEY -

fal Lief from inceme tax for
seven yosrs from the date of
production in respect of poefits
ofF gaing cvarned from Che pene
fackure of the appreved oroducty

ik} during the peried for which
raiief frow locoms bax gentinucs,
snmaal sllewances shall ned bhe
made but a notlenal depracistion
of apsets shell be tade ot the
appreved rates within the
meaning of the law relsting be
in Saxy

¢} after the erplretion of the sald
peried of seven yesrs, annuel
allowvances nay be mgde upen the
ariginel cost ef the sszets less
the netiensl depreciatlen for
which prevision lz made In
parsgraph () of this sectiong

(7 after the suplirstion of the sald
poried of seven veols, ob
approved esnterpeise may, for the
rpose of the assessment of
income tay, cerry forward in
vegspect of tha newt succseding
six veare of passcsgnent losses
which have net beon wribtten off
inourred dn the perled during
which the OsRpany weg an
approved enterprise withoub
taking inte scgount any
deprecietion of assets.”

Section 9 ¢f the Law preovides as followss

“irr this papt of this Law, unless the
contart etherwise requires, “income Lex” meins
tha btex paveble by compenies under the lLaw for
the time baing relsting dncooe tamxe”

Bgwerbd oy ﬁﬁ{@}wwwwawm%ﬁ#
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Section 11(1) spesks of *relief from income tax For
seven yesrs from the date of production « « « « o3 = it
seems to me, therefore, that, In the light of section 9 supra,
these words can only mean

£ from the taw pesyveb e under

the law for the time being rel

ing o income Lawx, since there

is nething in the centext of the subsection te suguest otherwise,
It follows, therefore, that in order to determine the extent
of the tax rellef granted to the Aprellant, the Respondent
must, in each year, determine the ameunt of tax which would
e payable under the law relating to Income Tax. In ether
words, the Respendent is required te examine the returns and
accounts of the Appellent ageinst the background of the Income
Pax Low and arrive at the tex which would otherwise have been
payable by it, bult for the exewption granted by Sectlen 11 of
the Industrial Incentives Law. To put it more bluntly, the
Regpondent must, in effect, make a notional assessment in
order %o arvive at the guantum of the exemption or rellef teo
which the Appellant is entitled for each vear of assessment.

Where the tax is payable on a current year basis, there
is less cenfusion, The trouble in the instent case, however,
derives from the fact that tew had to be computed on the eld
prévious vear basis which applied to the veers of sssesswment
now in issue, but whilch has been abelished by the Taw Reforms
of 1969=70. Under that now defunct system of assesswent, the
tax had to be computed not on the actual earnings of the year
being tawxed but on a notional flgure based upen certain legal
fictions set eut in Section 6 of the Income Tax Law, prior to
its amendment; snd which led te some peculisriy irratienal
and bewlldering results., See for example the judgment of the

late Rowlatt, J. in Fry w. Burma Corporstion Limited 15 T.C.
112 where, in dealing with the previous year besis of taxatloen,
he explained,;in his Inimitable ﬁtylﬁg the principle underlyving
the system, thus:

"You do not tawx the vears by which vou measures
vou tax the yvear in which you tax and messure
by the years te which you refer,”

Gne of the peculiesrities of the old system 1s aptly 1liustreted
by the lnstant csse, in which although the Appellant has been
relleved from the payment of tex for seven Full vears of
assessment from 1lts production date, there still remains 2
residual amount of its profits which has not been the sublect

I 0f aNVeoswe/
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of any such exemption or relief, It is, of course, that
residual amount of profits which has led to the sresent dispute,
the Appellant contending that those profits sheuld slso have
been relieved from tayx and that the Failure of the Respondent to
@o so has deprived it of a clear benefit conferred upen it by
Section 11 of the Industrial Incentives Law.

There 1s no merit in this contention, The words of
the statute sre, in my judament, cleesr and unambiguous, The
relief conferred by Section 11 of the Indusirial Incentives
Law 1s a relief from the tax payable under the law relating to
income tax in Jamsica., Thait law is the Income Tax Law 1954
{es it then wes) as interpreted by the various decisions of
the Courts over the years. The Respondent, in seeking teo grant
the relief for which the Appellant cualifies, acted pursu@nt.ta
that law and in accerdance with its clear provisions; and the
Appellant has falled to satisfy me that in so doing the
Respondent misdirected himself in any material particular. It
was suggested during the arguments that the reference to
"seven years” in Section 11 weant seven calendar vears and not
seven years of assessment. That is, however, a specious
argument since the expression "vear of assessment” ls defined
in Jection 2 of the Income Tax Law, =% meaning - “the period
of twelve months commencing on the First day of January in
each year." The inescapsble fact therefore is that the
Appellent has been relieved of the payment of income tax for
seven full years from 1ts production date. See the table at
paragraph 2{e) supra. A4s I have already indicated, it is
inherent in the system of assesswment which was applicable to
the case that some of the relevant profits earned over those
seven years would not qualify for the relief. That system
was based on the Income Tax Law that applied at the relevant
time jand, since Parliament is presumed to know the law, it
mist equally be presumed te have intended that the relilef
granted would preoduce such 2 result., There really is nething
mere te be sald and I reject the Appellant's contention on
this peint and hold that the Respondent acted properly and in
accordance with the provisions of the relevent statutes in
making the assessment now under appeal.

The next peint in the case is, whether the Appellant
had permanently cessed te carry on its business en the 3ist
becember, 1967, and, parentheticelly, whether its alleged

Failure ceescoo/



- 40 -

- Failure te rely upen and argue this ground nefore the Respondent
1+ fmtal te its being raised in this Court. The right te lead
evidence hbofore me which was net led before the Respondent in
the proceedings below was Fully examined and set out in my

judgment in Pan Jamsigan Investment Trust Company bimdted v, Ihe
Stamp Gemmissioner for Jamuicae 1 need not, however, refer to

or repest them here because I have come te the conclusion that
there was some reference in the accounts submitted to the

Resnendent te the ouestien of cessabion when the matter vwas
pefore the Respondents Admittedly, the reference is somewhat
recondite, but it is sufficient for the purpose new under review.

YT turn therefore to the primary questlon - had the
Appellent permenently ceased Lo carry en its business on the
1at Lecember, 19677

In its Supplementary Wotice of Appeal, te which reference
has slready been made, the following is stated:

e Appellant did not carcy en any trade or
business curing the yesr 1968 and its sole
income chergeable to tax during that year

consisted of interest of $1,86z."

“t &@&&% Lo me that thot simtesent ig fatal e any ohance wf

the Appeal on this point suceeeding. The Appellant is a Limited
liapility company and there has been no suggestion by Counsel
for the Aprellant, ner has there neen any evidence led before

me to suggest fhat the receipt of interest income hy the

company was ultre vires its Femorandum of Ubjects.

“I1f g company has business objects and carries
rhem out - it cerries on business.”

See CeleTe Vo Hanover Agencles Ltd, WoloRe pur Lord Guest
gt pa T+ ¢ollows therefore that in the absence of

any evidence to the contrary T am bound te cenclude that the

receipt of inter.st income by the company was intrs vires lts
Memorandum of Oblects and constitutes a part of lts business.
v therefore find as a fact that the Appellant did not perma-—
nently cease te carry on any trade or nusiness at the 3ist

Decembar, 1967

The regulteve ef
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The result, therefore, is that tie sppeal fails in its

entirety.,

m %Eu *;; ook
Aopeal diswmissed with cests Le the Regpondent te be

agreed or tawed.

-
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;‘,, e g AN b,
Darmst Marsh

Pulsne Judge & Judge
nf the Revenue Court.



