iIN THE COURT OF APPEAL

RESIDENT MAGISTRATE'S CIVIL APPEAL HO. 4/93 T T T

COR: THE BOHN. MR. JUSTICE CAREY P. (&C.)
THEE HON. MR. JUSTICE DGWNER, J.A.
THE HOW. MR. JUSTICE HARRISON J.A. (AG.)

BETWEEN WEST INDIES PULP & PAPER PLAINTIFF/
LIMITED LPPELLANT
AND ALBERT MITCHRLIL

MITCHELL ELLIOTT & DEFENDANTS/
aAS550CIATES LIMITED RESPONDEHTS

Miss Carol Davis for Appelilant

Alexander Williams for Respondents

Hay 19 & 11 % June 7, 1993

HARRISOW J.A4. (AG.]}

This is an appeal againsc cne Jjudgmeny of

His Henouwr Mzr. J. Mocdie, cne of {ne Kesident Hagisirates for

o
b

thie parish oe. Catnerine on che 1hth cay of Decenber 199%Z,

in & claim for negligence, in waich e entered judghent Ion

the defendants with Costsd ©0 be agreew or taxed. We aillowea

-+

cthe appeal aia promised £0 put our reascns Ln writing., wWe
du S0 now,

Tne appellaznc contended that av about Y:Uu a.m. on
wne 18th cday of April i%uy, itvs driver wWas Griving Thelir
Subaru motor car westerly along che uld dHarbour main road in

the parzsh of Lst. Cacherine, wnen the f1 Y ESPOnGEnt wio was

=

driving a Chevioleu plcekup and proceeding 1n the opposite

givection, in abttempting o overtalke a line of wvehicles,

0

Lo

swerved and in the words of che appellanc'®s driver, came “half
way cover in my lert lane.” Tine lacrer swerved to ais lefo and

wine Cnevicletr pickup colilided with che right side cf the

3

(€M

ubaru, causing camage “raight along the side of the car from

F

bout six inches from the end of the front rigant fender ail

o

along to the ... right reay pumper.” There was no damage to




-
e gl

tie front of che Subaru. The rigat front bumper and the
leaaing eaye of the vight front fender of vhe Chevrolec pxzckup
were gamaged.

2

The

£

espondents’ case was that whilst dyiving, che fivst

respondent albert micchell saw the Subary %... pelliing our ...
as if to overtaxe,” causing him vo swiong to his left. ‘The
Supart motor car which was cher “Lpree or four feet on the
righc nana side of my side of the reaa," hit the Chevrolet
pickup wiiich was on 1cs correct side of che road: whe Subaru
when “pullsa off to ics sade of the road.® The Galiage to the
Chevrolet was to tne right front fender “behind che wheel.”

Un che basis of these accounts, each ariver ig blaming
the ocher, saying thav the othew veered from his correct side
of che road and SO caused tne collision.

The learned Resicent Magistrazce was more impressed by

“this

che witnesses for vhe defence and added guzte porntedly,

*8 not our of the mere fact thaet mere witnesges were called
for the acefence.” He accepted che eviaeace Of che respondent

Hictchell and his witnesses haxwell norgan and one

Constable Nelson, the latter described as an Yindependent

witness.” He found thet the collision cocurred on the
espondents’ gide of the road while twhe appellant's driver was

overtaking, that chere were no venicles in front of the saia

respondents’ picxup, and that each driver was pulling away at

Lf‘.‘

chie time of tne collision. He found further what che damage

o each vehicle was consistenc wich his, the Resident Magistrate's

findings.

Misg Davis for che appeilant argued that, in view of
the physical camage, i.e. the damage to the right side of the
appellant‘s vehicle and the damage wo the "leading edge of the
right front fender® of the responaents' vehicle, the collision

could not nave occuried in vhe manner cescriked by the first

-

respondent; that the evidence of damage to the plaintiffis




venicle wag uncinallenged ena chat thne evidence was consistent wich

the plaintiif's acceounc of the collision. <Conseguently, she

concluded, that the finding of the lsained Kesident Magiscrate

h

wWas unreagcuable, against the weight ©

weighc of tane evidence supportec the learned Reszident Magisvrate’

finaings, théc tine collision occursved on the respondents' side of

tne road, that the appellant's driver was overcvaking at che

relevant time and thot the danaye ©o poch vehicles supported che
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of hearing and seelny tne witnesses and assessed chearr credipiliv

He argued frnally cnat the case “could have been decided eitner
way' and chat the Court spoulu nov interfere,. as che leayned
Resident Magigcrate came o the correce cencliusions on facts,

in support of his argumenis, he referred co Industrial Chemical

tie evidence and could anoc

Co. {Ja.) Lid. v. Ellis {1952 35 wW.il.R. 303; Watt {or Thomas} vs.

o

Thomas (1947; 1 All E.R. 5uz, und Adolphus vs. Popper [19%8¢ ]

;. = - = - -

3% W.i.R. 7% te show that the Court snould be slow to interfere
wich the findings of fact.
Bachi side haz given conflicring accounts. in Those

ircumscances 2 trial court may well seek <o utilize tne real

|i‘

gvicence,; &.¢g. the physical damnsge ©o the vehicles, 1 any, in

order ©o resclve the Lz

m

sues. A pelpful agpprowch is founa ip

dicte of Lord Wright in Powell vs. Screatham Manor Wursing Hone

£19535] 411 E.R. Rep. 55. He said at p. ©7:

“Yer even wiere the judge wecided on
confliicting evidence, it musc not be
forgoreen thatthe re may be cases in which
nis i;hd;ngﬁ may be falsitied, a T
inStance by 3Chie LDJQCL”V £
2 cullision case by lang or sed
precise nacure of the danage s

by the colliding objects of tﬂaiz relative

cy filal posiviclr may pe decerminanc and

indi: outable facts ... 3uch cazes have
cceursed in ik experience of mos: judges.¥...

Iin tne ingvaunt case there was real evidance before the

learned Resident dag:strate that coueld have su assisted.

Thne unchali:mnged evidence of the appellanc’'s witness

TRE Thize ule SCL1isicu 0 tne yigee aide of the Subaruw novor wcar



o

caused damage raight alonyg the side "from about six inches from
the ¢nd O che front eight fender ... ©C ©i€ ... right rear
bumper® ana that there was no deamage t©o the front of the said
car. Thkis shows thav che fyont of the said car did ncc come
ints contact with the respongents' Chevrolet mocor car. The
assesscr’'s reporo, exXnibit 1, in the case, confirig this. ‘This
exhibit was admitted Ly consenc. i addition, this witness
cestified chai tne front bumper end the righe front fender of
the Chevroler were damaged, ... the leading eage of the frout
right render® was the portion of the fender danaged; neither
was this evidence challenged in CroSs-eXamination.
Curiously, the firsv respondent said in Ccress-~examination

"Phe impact e my vehicle was noo to

the right front bumper. Lt was to

tne right fender ~ front right fender
s oo behind cvne wheel.®

He said also, on seeing the appellant's Subaru “pulling out®

attempting wo overtake, he had “pulled™ fo his left, “"not fast

encugh te avoxd hinm aitting me.” a
On the evidence, 1t isg uniikely on the respondents’

version, that there would be damage to the leading edge of
right front fender and bumper of cthe said respondents' pickup
and no cdamage o the riynt front of the appellant’s motor cay,.

aeting Corporal Welscon, & witness for the respondents said thav there

was ... sliche ¢ ge ©o tne right front fender® of the
regpondents Chevrole: pickup e evidence of damage o the

the appellant's motcr car wag more consigtent with the
appellant’s evidence of the manner in wihich the ecllision
occurred and inconsistent with che respondencs’®. Parodoxically,

the Fir

4]

t respondenit sitated that when the apbellant’s motor

G
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car hit his Chevroleuv pickup the left sige hisrvehicley Tii
Chevroletv pickup, ~as "between one (1) and two (2) feet from the

goft shoulder,” that the Chevrolet is “apoutr five {5) feet wide,

that the read, at vhat point, is twenty-—-siz ( 28T, ... & line




L

down the middle My lane would be close to thirteen {(13) fee:
wide." He said also that che said car was chen, ... three {(3)
or four (4) feet on ... my side of the road.” On this account,
the closest digtance that the side ¢of the appellant’s motor
car could have approached the side of the Chevrolet pickup was
& distance of wwo te three feet. There could have been no
collision, in those circumstances.

There was chevefore ample real evidence that coula have

assisted the lesrned Resident Magistrate in arr iving at his

Wnen considerinyg the facts as found, at & trial before
a judge, who had the opportunicy of hearing and viewing the
demeancur cf witnesses aund the evidence led, an appellate courc
is empowerad to interfere only where it is shown that che said
judge did not take into consideravion vital aspects of the
evidence or failed to appreciats the significance of such
evidence and came o his decision againsc the weight of such
evidence,
In the instant case, tvhe learned Resident Magistrate
did refeyr to the damage to both vehicles and found it "consig-
tenc with my findings." His reason for this finding, in
particular, was a conelusion thets
“The plaintiff's vehicle in an attempt to
return to nig side of the road cams
Parvially aciosg the path of thsa
Defendant's vehicle causing the cighte
sice of his venicle to hit into the

right f"ont fender of the Uerfendant's
vehicle. (Emphasis added)

The evidence did not support this conciusion and his other
findings of fact.

This Couxt concludes that the learned Resident
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ailed ©C recognize and appreciate the impact of the

real evidence in his evaluation o il =zhe evidence in this

(=g

3

case and as a consequence, arrived at a decision againsc the

weight cf such evidence.
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For the above reasons, we allowed the appeal; the

)

judgment of the court below was set aside and judgment entered

L

for the appellant company in the sum of $10,00U0 with costs to be

agreea or taxed. Costs of the appeal is $506¢.

CAREY P. (AG.}

I agree.

DOWNER J.&.

I agree,



