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FORTE, J.A.

-

I have had the benefit of reading in draft the judgment of
Downer, J.A. and am in agreement with the conclusion therein. I
hereunder state a few words of my own.

The history of the matter has been sufficiently recorded
in the judgments of Downer J A and Patterson J A (Ag.) and
consequently I will not rehearse them here except to re-emphasize
that the writ was filed some four yecars after the cause of action
arose, and that at the time of the application to extend the time
to file thne statement of claim, another four years had expired.
in my view, it is not debatable that the delay in filing the
statement of claim so long after it was due in accordance with
the rules of Court, was inordinate, and the concession in that
regard by Mr. Daly, ¢.C. who argued the case for the respondent,
is indeed admirabls.

The delay was inexcusable, the reason given in the atfidavit
in support of the respondent's application not being sufficient to
explain the long delay and tardiness of the attorneys-at-law. See

City Printery Ltd v. Gleaner Co Ltd 12 W.I.R. 126,




- -

in Allen v. Sir Alfred McAlpine & Sons [19648; 1 All E R

543 Lord Denning M R went straight co the heart of the matter:

*The principle on which we go is clear;
when the adaelay is prolonged and in-
cxcusable, and is such as to do grave
injustice to one side or tho other,
or to both, rhe court may in its dis-
cretion dismiss the action straight
away, leaving the plaintiff to his
remedy against his own solicitor who
has brought him to this plight.”

In the same case, Diplock L J trzataed it this way:

"Moreover, where the casc is ong in
which at th2 trial disputed facts
will have to be ascertaincd from
oral tastimony of wiinessas racount-
ing what they then racall of eventg
which happened in the past,

BEMOX ics grow dim, witnesscs may dic
Oor disappwar. The chances of the
court's being able 1o find out what

reducad as time goes on. This puts
justice to the hazard. If the trial
is allowed to procaeed, chis is more
likaly to operate to che prejudice

of the plaintiff on whom the onus of
satisfying the court as Lo what
happznzd generally lies. There may
come a timoe, howevel, when the
intorval between the events alleged
to constitute the cause of action

and the trial of tnue acticn 1is so
prolonged thar there is a substantial
visk that a fair trial of the issues
will be¢ no longer possible. When
this stage has bsen rcached, the
public incerest in the administration
of justice demands tnait the action
should not ba allowsd to procesd,”

Lat2ir in his judgment Diplock L J made iv clecar {p. 556) that in
determining whether thore may be a substantial risk that a fair
trial would not be possibla, regard should be given te tha
carliest date at which as a result of the delay the action would
come to trial ‘£ Lt were allowod to continue. It appears then
that a aelay before the filing of a Statement of Claim which is
2arly yet in the procesdings would invite an assessment of a
longer period than if for instance, ~—he action was av the stage

of setting it down for trial.
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In vhe case of Birkett v. James [1977! 2 All E R 801

Lord Diplock reiterated the principles which should govern the
exercise of the Court's power to dismiss an action for want of
prosc¢cution. He stated, after approving the correctness of the
principles as stated in the "current white book®:

“The powcr should be exerciscd cnly
where the court 1s satisficd eitchor
(1) that the deofault has been
intentional and contumclious, ¢ ¢
disobedience to a percmpiory order
of tho court or conduct amounting
to an abuse of the procass of the
court; or (2j(a) that there has bcen
incrdinace and inexcusable doelay on
the part of the plainciff or his
lawysrs, and (b) that such delay
will give rise to a substantial
risk that it is not possible to
have a fair trial cf the issues in
the action or is such as is likely
to cause or to have causac sarious
prejudice to the defendants either
as botween thamselves and the
plaintiff or betvwsen each ciher or
betwrzen them and a third party.”

In kzeping with thes: principles therefors the court should
not exercise its power to make an order which would discontinue an
action unless one of the alternatives expressed in 2(b) above is
applicable. If there i1s a substantial risk that a fair trial would
not be possiblce that would be sufficient ground for refusing the
application for extansion of time, and in the other alternative
it would also be sufficient ground if the defendant would be
seriously projudiced as a result of the prolonged delay.

in Department of Transport v. Chris Smaller Ltd {1989] 1 All

™

E R 897 at page 903 in response to a submiss:ion that once the
limitation period has expired, inordinais and inexcusable delay
should be a ground for striking out, =2ven though there can be a

fair trial of the issues and the defendant has suffered no prejudice
for the delay,Lord Griffiths, in keeping with my own view set out

above, . stated:




"Th2 principle iu Allen v

Sir Alfred McAlpine & Sons Ltd
and Birkett v James are now

well understood and I have not
been persuaded that a cage has
beon made out to abandon Lhe
nesd to show that the post~wrin
gelay will @ither make a fair
trial impossible orxr preijudice
the defendant."” |Emphasis addzadl

in determining the degroe of prejudice necessary Lord

continued:

in making

to be stating th

“Purthermore, it should not be
fovgotten that long dalay before
i8suz of the writ will have ithe
effect of any post-writ delay
being looked at criitically by the
court and more roadily being
regarded as inordinate and in-
excusable than would be the case
if the action had keen commanced
soon after the accrual of the
cauge of asction. Aand that if the
defondant has suffcered prejuaice
as a rasult of such delay before
issuc of the writ as will only
nave to show something moxrae than
mininal additional prejudice as a
resule of a the post-writ delay to
justify striking ouv the actien.®

this asscessment, however, he cannot

at even where there is s substantial

fair trial would be impossible, some prajudice other

would have to b=z

power @ither to

established, beforc the court could

extend time or to dismisgs the action,

Griffiths

be understood
risk that a
than that fact,
@X2rcise its

This view 18

supported by the following dicta takern from his Jjudgment (p. 904):

"Counse¢l for the plaintiffs submitted
that the prejudice that entitled a
defendant to strike out an action
should be limited to proof of pre-
judice in ~he conduct of the liti-
gation. This scems to me to be buv
another way of saying that dolay
has prevented a faii trial of the
action; but in both Allen v
Sir Alfred McAlpine & Sons Ltd
and Birkett v James raference is
made to the risk both that there
could not be a fair trial of the
action and of prejudice to the

defendants, which, on would suppose,

was intended to mean some prejudice
other than the mere inablility to
have a fair traal.”
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The learnad Law Lord, thereafter goes on to examine wihai kind
of prejudice outside of matters directly affecting the trial would
avall a defendant in an application to dismiss the action & g
anxiety suffored by anurse whosz professionzl competcence was in
question (considered by Lord Denning M R in Groffrey Lane L J in

Lambert Southwork and Lewisham Health Authority (1978 2 4ll B R

125), ¢xamples of the Court taking business prejudice into account

#s & ground for striking out - Bridgeworth D.C. v Henry Willcock

& Co Ltd {1983] C.A. Transport 958. Such an cxamination was of
course necessary in the circumstances of that case as the defendants
were not contendiug that there was a risk of a fair trial not being
possible but that they had in fact beon projudiced by the dslay

(of thirteen months) becauss their insurance cover was less than the
amount claimed by the plaintiffs and the contingent liability for
the balance had hinderosd them in raising finance for their business.
In finding against the defendants the House of Lords concluded that
on the facts, the thirteen months delay after the issue of the writ
had only caused the defendants minimal prejudice becausc any
difficulties arising from the contingent liability hanging over

thaem as the result of the action,were attributable to the statutory
limitation period of six years and not to the post-writ delay.

The cas=2s, in my view, therefeore decids that the question of &
possibility of a fair hearing, and prejudice to the defendants are
alternative principles upon which the court acts in deciding how to

exercise its discretion,

[N

"prejudice”, however as stated in Trill v. Sacher [15983

1 A1l E R 961 by WNzil L J (page 980) may take diffcrent forms, In

many cases the lapse of time will impair the memory of witnesses.

In other cases witnesses may die or move away and bocome untraceabls.
In coming to a conclusion on the issue in the instant case,

1 am persuaded by the dicta of 3ir Thomas Bingham M R in

Costellow v. Somerset County Council {1¢93] 1 All E R 952 at page

959
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"The first principle is that the

rules of court and the associated
rules cof practics, devised in tho
public interast to promote tha
expeditious dispatch of litigatiocn,
must be observed. Th2 prescribod
time limits are not targets L0 be
aimed at or expressions of pious
hopc but roequircments to be met,
This principle is reflected 1n a
scries of rules giving the court

a discretion to dismiss on failure
to comply with a time limit: Ord 19,
r i, Ord 24, r 16(1), Oxrd 25, © 1(4)
and (5), Ord <8, r 1L0(1l) and Order
34, r 2(2) arc examplas. This
principle is 21so0 refloected in the
court's inherent jurisdiction to
dismiss for want of prosecution,

The second principle is that a
plaintiff should nobt in the ordinary
way be denied an adjudication of

higs claim on its merits becausw of
procazdural default, unless the
default causes prejudice Lo his
opporent. for which an award of costs
cannot compensate., This principle
1s reflected in thoe general discre-
tion to extend time confarired by
Ord 3, r 5, a discretion tc be
ex¢reisced in accordance with thne
roegquirements of justice in the
particular case. Lt is a principle
also raflected in the liberal
approach generally adopted in
relation to the amendment of plead-
ings.

Neither of these principles 1s absolut«.

if the first principle were rigidly
enforcad, procedural dzfault would
lead to dismissal of actions without
any consideracion of whether the
plaintiff’'s default had caused proe-
judice to the defondant. But the
court'’s practice has been Lo treat
the existence of such prejudice as
a crucial, and often a decisivye,
matter. If the sccond principie
were followed without exception, a
wall-to-do plaintiff willing and
able to meet corders for costs made
against him could flcout the rules
with impunity, confident that he

would suffer no pznalty unless or until

the defendant could demonstrate
prejudice. This would circumscribe
the very general discretion conferrxed
by O0rd 3, r 5, and would indead

involve a substantial rewriting of the
rule."® [Emphasis added]
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in a reference to the case of Communications Ltd v

Worthington {1991} Times 8 July, Sir Thomas Bingham M R in the

Costellow case cited the words of Mustill L J who delivered the

lecading judgment, The following exiract from that dicta in my
view iz of relevance to the instdht case.

"Thus I am ready to go this far with
the appellants that the principles,
so far as there are any, governing
the application to extand and the
application to dismiss may on
occasion require the facts Lo be
looked at in a rathoer diffcrent
perspective.  So that, for axample,
the inability of the defandant to
prove trnat he has suffered detriment
thrrough the aelay, or the fact that
a fresh action may be started
within thoe time limit, are now
regardaed as almost inevitably fatal
tc an attempt o dismiss, wherceas
in the contaxt of a long overdue
statement of claim, which 1s not
only = breach of tne rules but may
Ieave the defendant without any
cleary 1dea of =he case which he has
to meet,; may call for an asssssmant
whicn treats the plaintiff more
severety. wnNeverthzless, those are
only shades of emphasis. For my
part, I deprecate the attoempts which
are constantly made to cram the
gencral discretions conferred by the
rules of court intc a set of rigid
formulae, expressed in terms of the
burden of proof, and so on. The
rules are an indispcnsable freme-
work for the orderly adminisiration
of justice. But they are nc mora,
They should not be a prison restricting
the frec oxercise by the court of its
powers to conduct the litigation
orought before it in whatever way,
consistently with rules, seems [most]
fair in the circumstances of the
individual case. Thus, when one comas
to regard the appellants' third
proposition, its artificiality is
2asily seen. In some cases, for
¢xample where the real vice is not
the plaintifffs breach of a ruls,
but his consistent delay in
prosecuting the action, it will be
sensible to look at the dismissal first.
In others, the total delay may not
be long, so that a fair hearing is
still feasible; and yet the plaintiff’s
breach of the rules may bc serious
enough, and the immediate conseguences
sufficiently damaging, te justify a
course which enables the defendant
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"to have the action disposed of with =1l
the attendant costs, even if at some
later datc a properly prepared and
conductzd action can be started afresh.®
{Emphasis added]

How then do these principles apply to the circumstances
of the instant case. On a view of the cvidence, can it be
concluded that there is a real risk that & fair trial is not
possible or that defendant had been prejudiced by the long
daelay.

in my view the length of the delay since the filing of tha

writ is in ics=lf evidence that there is a substantial risk that

[

fair trial is not possible. The indorsement to the writ which
was the only notics to the defendant, as to what it woula be
called upon to answer merely states:

“The Plaintif claims against the Defondant
to recover damagas fer negligence fox
that on or about August 17, 1984 the
Plaintiff in the cours: of his dutics as
servant or agent of the Dotfendant in
the Defendant's sugar warchouse at Frome
in the Parish of Westmorelanu was injured
by the negligent operation of @ crane
by GERALD BUCKNOR the servant or agent
of thz Defendant acting in the performance
of his duticvs as serxrvant or agent of
the daefendant.

By reason of the premises the Plaintiff
has sufferod personal injuries and has
been put to less and oxpanse.”

It discloses, howcver that the claim was in negligence, and is to
racover damages for personal injurics to the plaintiff,

in an effort to establish that no prejudice would befall the
defendant 1if the extension was grancved the plaintiff through his
attorney swore ©o the following in an affidavit in support of tha
application at paragraph 18:

“That the defendant has not been adversely
affected by the delay occasioned herean
as it would have records of the accident
which causced the Plaintiff injuries and

L am informed by(tg%)plaintiff and do
verily believed/tRat the witnesses and
workers involved are either still work-
ing with the Defendant or can readily

be found.*
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This is a case in which the evidence of the defencant will depend
solely on the recall of witnesses, who in spite of the attorney's
affidavit, may not be available, and whose memories as Lo the
incident may have faded over the ysars. Two other factors arz of
relevance (i) if the extension is granted, it will still be

sometime before the action comes on for trial and (ii)..the details

of the plaintiff's claim having only beon revealed in the Statemant
of Claim filsd as a result of the Masters grant of the extension,

the defendant up until 4 ycars after the filing of the writ had
no idea what the details of the plaintiff’s case was, and what

it would have Uoc answer.

In those circumstances, I would conclude that the long delay

in filing the Statement of Clalm must give rise to a substantial

risk that there cannot be a fair trial., In my view, this is so,

in spitec of the fact that the defendant has filed no afiidavit

alleging prejudice.
For those reasons, I am in agcieement with Downer, J A and

would allow the appeal with costs to the app<llant to be taxed if

not agraaed.
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DOWNER J A
This appeal was heard immediately after Patrick

Valentine v. Nicole Lumsden (an infant) and Lascelles Lumsden

{next triend) 5.C.C.A. 1U06/92 and most of the authorities
referred to previously, were cited again. In this case, the
sumonRs 1s to enlarge time permitted by sectaon 192 of the
Civil Procedure Code, but it is also closely connected with

a dismissal for want of prosecution as in Patrick Valentine's

pursuanf to the court's general Jjurisdiction unaer

section 224 of the Civil Procedure Code or in accordance
with its inherent powers. ian this case it is the plaintiff
who takes the initiative,while on a summons to dismiss 1t is
the defendant who institutes proceedings. The common strand
is that in either case a party who is guilty of inordinate
delay is liable to fail if he seeks enlargement of time to
set his house in order. In both instances the other crucial
feature is the prospect of there being a fair trial of the
issues when either summons is filed. It is to be noted
that where there is inordinate delay, this by itself, may
make a fair trial impéssible.

The allegations

Although the summons to enlarge time was filed on
26th July 1992, and heard 2Znd September 1992, some eight
years after the accident, the Master nevertheless granted
an extension of time to file a statement of claim four years
after an entry of appearance by the appellant had elapsed.
The precise date of the entry was Zoth August 1988. Be it
noted that by section 19z of the Code, the statement of
clélm ought to have been filed "within 10 days after

appearance, or within such extended time as may be fixed

by the parties by consent in writing or by the court or judge.”
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To grant such an extension therzfore, as was done in this
case, would reguire the most compeliing circumstances soeiny
that the delay was founa in the courct below to be inordinate.
What were the circumstances adduced by the

respondent before the Master? Bearing in mind that the
summons sought leave to file a statewment of claim, which
was granted, this Court now has the "advantage® of examining
that statement. All that was before the Haster was the
generally endorsed writ which reads as follows:

v The Plaintiff claims against

the Defendant to recover damages

for anegligence for that on or

about August 17, 1984 the Plain-

tiff in the course of his duties

as scrvant or agent of the

defendant in the Dcfendant's

sugar warehouse at Frome in the

Parish of Westmoreland was

injured by the negligent opera-

tion of a crane by GERALD

BUCKHNOR - the servant or agent of

the befendant acting in the

performance of his duties as

servant or agent of the

Defenaant.

By reason cf the premises

the Plaintiff has suffered

perscnal injuries and has been

put to loss and expense.”

The other information before the Master was the

affidavit of Judy Grace Hylton, an associate of the firm
on the recoxrd for the respondent Minnell. It is important
to grasp the purpose of the affidavit. It explained the
reasons for the delay. The delay must be such that it
ought to be excused and the affidavit ought to show that at
that stage it was possible to have a fair trial.

The approach the court ought to take was adverted

in Erskine Communications Ltd. v. Worthington [1991]

Times 6th July. 7This was cited in Costellow v. Somerset

County Council [1993) 1 A1l E R 952 at p. 957:




~12-

"The Court of Appeal affirmed that
gecision, and in doing s¢ made
valuable observatiocns on the correct
approach to issues of this kind.

in argument in that case, the
defendants had relied on Hytrac
Conveyors Ltd v Conveyors Interna-—

tional Ltd {1982; 3 A1l E R 415,
11983] 1 W L R 44 and zlso Price v
Dannimac Ltd. Mustill L J, in a

leading Jjudgment with which
Balcombe and Woolf LJJ =zgreed, said
(and I read from the trenscript):

"On these authoritiss
the appellants based a humber
cf propositionsg. It is
convenient to take the first
three together. They ares—
(1) there 1s a difference
betwesn the standarcs to be
applied when the plaintiff
requires an extension of the
time for delivering his
statement of claim and when
the defendant secks to have
the action dismissed undex
the general jurisdiciion;

(2} the burden of proof is
different in the two cases;
(3) whereas in the prasent
case thers are cross-
applicationzs the guestion of
exiending the time for service
should be considered first.

A3 regards the first and
seconda of these propositions,
i am willing to accept that

an application to eyitend time
in the context of a failure

to comply with rules of court
may be approached in a rather
different light from an appli-
cation to dismiss for want of
prosecution., In the one
instvance the plaintiff has by
instivuting has accion
submittec himself to an
explicit and wandatory regime,
set ocut in the vules. if he
wishes his acticn to continue
notwithstanding his
transgression of thaese irules,
he has some work to do, in the
sense of persuading the court
that in the interests of justice
the action ocught to go ahead,
whereas in the case of an
application to dismiss under the
general jurisdiction, where
cften the plaintiif’'s lack of
procgress does not directly
infringe any rule of court,
tihe defendant must make the
running so a&s to show that
there 18 good reason why the
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procesdings, apparently well
constituted, should be brought
o & halc. Thus, I am ready

to go this far with the
appellants that the principles,
so far as there are any,
governing the appchation to
extend and the application to
dismiss may on occasicn raquire
the facts to be looked at in

a rather different perspective.
50 that, for example, the
inability of the defendant to
prove that he has suffered
detriment through the delay, or
the fact that a fresh action
may be started within the time
limic, are now regarded as
almost inevitably fatal cto an
attempt to dismigs, whereas

in the context of a long over-
due statement of claim which

is not only a oreach of the
rules but may leave the defen-
dant without any clezy 1dea

of the case which he has to meet,
may call for an assessment
which treats the plaiptiff more
severely, HKeverubheless, these
are only shades of emphasis.”

Although this case was helpfully cited by Kr. Daly, perhaps
Miss Cummings for the appellant company roalised its force
and did not put in an atffidavic. 7The appellant company had
no clear idea of the cas2e it had to meet four years éfter
it had entered an appearance. Cartainly, this Court has to
take that factor into consideration.
There were other features in the affidavit in support cf
the summons .+ Mrs. Judy Hylton relates that Mr. Roy Fairciough,

the parvner who had conduct of the case, left to saf

o
ot
£
T

practice 1in Montago Bay, shortly afiter the writ was filed,
That would have been some time in June 1%¢6. However, it
should pe borne in mind that the writ was filed some four
years after the accident. The file was then mislaid she
reports, and recrieved after the firm did an audit on its
files in July 19%9%1. “This was an admission of negligence.
Here it 1s pertinent to note that the firm which was styled
Thwaites, Fairclougn, Watson and Daly, subsoquently became

Daly, Thwaites, Watson and Campbell. What is significant
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for this case i1s that the new firm retained the case file.
So from June 1988 to July 1991 the file was misplaced.

This Court has had occasion to deal with “upheavals? of this
type and has deci&ed that such delays are inordinate and

not excusable: see City Printery Ltd. v. Gleaner Co. Ltd.

13 Wi R 126, 1iIn that case the delay due to the solicitor's
fault was two years. An carlier c2se which also demonstrates
the Court's stance to applicaticon to enlarge time, was

Wright v. Salmon {i%64] § W £ R 56, Erskine v Communications

Ltd. (supra) stigmatised thce excuse proffered in this
respondent’s affidavit as "a mere asseartion that the person
in charge forgot the statement of claim or was too busy to
get on with it.”

| The learnad Master found inordinate delay, but
found that there was no prejudice to the appellant as the
records of the company would have detaxls of the accident
and the witnesses aro either still working witin the company
or can easily be found. In the first place nothing in the
general endorsement on the wric indicates that records of
the company will be of assistance in detvermining liebility
for the accident. Hor does the statement of claim assist

in that regard. This was not an instance as in Department

of Transport v. Chris Smaller Transport Ltd. [1969]

1 All E R 897 where the subject matier was expenditure for
repairs to a bridge owned by the plainciff. The defendant
virtually admicred liability and paid a substantial sum
into court almost immediately afrer commencement cof the
action._.The drawings and calculations of the bridge would
then be crucial in determining the issue before the court
and the role of eyewitnesses' testimony were minimal. It
was agreed by all that a fair crial could take place. Wor
was it a case where the subject matter was the existence of
an oral contrace involving over ong million pounds sterling

as in Birkett v. James {1972 2 ALl E R 801. There the
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tribunal of fact would have o devermine the issus of whather
the plainciff or the detendant was telling the truth.

it 18 true that the respondent in this case states
that the withesses were either in the employment of the
company or could easily pe found. But the real issue would
be the witnesses' credipility after so long a pgriod of time
had elapsea. Woula they recall the aetails of an accident

which must -have happena2d very guickly ang would they have

peen concertiating on how tne sccident occurred merely
because they were on the scene? Tine paramount incerest is
tnat of the adnuinistration of justice and the bMaster was
opliged to determine whether a fair trial could have tTaken
place in the circumstances of this case, where cthe accident
occurred as far back as August 17, 1964 and the delay by the
respondent after the entry of appearance was over four years.
it i1s difficult to see now the answer cculd have been in
favour of the respondent rinnell. It is true that a
statement of claim is now in existence because the Master
gave leave to serve it and it was served on 5th Cctober 1992,
But the appellant company ought to have been anle to know

the case i1t nad to meet and have peen able to prepare a

defence from September 19ss. Certainly, in such circumstances

prejudice ocught to have been inferred against the appellant.
s0 eight years after wng accident, the appellant

was knowing for the first time, the allegations of the

raespondent. Even 1f liability were admitted, the issue of

damages had to be tried and the case of Gloria Vv, 3okoloft

{1969) 1 All E R 204 shows how difficult this can be
especially for a defendant who must be able to check out the
claims of the plaintiff if the trial is to be conducted with
the requisite degree of fairness acceptable under our

adversary system,
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It is true that the appellant did not file an
affidavit to vindicate 1ts defence, nor did 1t take the stoep
to file a summons to dismiss for want of prosecution. 1t
was nbot obliged to do eitHer. This was especially so in a
tase where the circumstances and evidence in the case told

a strong story in its favour. Moreover, $Since the court has
an inherent jurasdiction to dismiss for want of prosecution,
the case ought tou be considered from that standpoint. Also
the combined effect of section 192 and scectiont 244 of the
Civil Procedure Code gave the appellant a right to move for
dismissal for want of prosecution if the statement of claim
had not been served withln ten days of entry of appearance.
A case ought to be dismissed for want of prosecution, if
there has been inordinate delay and if there is prejudice to
the appellant or that it is impossible in the interest of

justice to have a fair trial: see Department of Transport v.

Chris Smaller at page 900 ( D & C). Maybe a citation from

Clough v. Clough [1968)] 1 All E R L1179 at 1181 is a good

background to consider the prejudice to the appellant in
this case. 1t reads:

"... No excuses have been profferea
to show why there hasg been this
great delay: first, three years
before the issue of the writ, and
then three ye=ars again and

nothing done until the summnons to
dismiss for wan%t of proswvcution.
It is plain to me that the delay
here was both proclonged =2nd
inexcusabl2. 1lext, the guestion
is whether the delay was such as
to do grave injustice to one

side or the other or both. I
think that i1t was. There was @
serious question between the
defendants where the responsibility
lay. The second and third
defendants said that they were

not to blame at all. That enquiry
18 seriously prejudiced by the
delay of six years that nas taken
place. 1t is impossible to do
justice between the defendants at
this distance of time. I would
add toc that the three passenyger
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plaintviffs suffer a grave in-~
justice. They had an unanswerabl
clain for damages for cheir
injuries. Yet all these years have
elapsed without anything being done.”

(]

The e¢ssential feature to note is that inordinate aelay
by itself, can pe relied on to show prejudice co the
appelliant and further to show that the enguiry itself would be
prejudicod by the delay in this case. To reiterate, the writ
was served in June 198& four years after the accident. 5o
nothing was done for the first four years. Then as
demonstrated by the appzllant, they @ntered an appearance on
24th August 19tb. Nothing was done by the respondent until
he riled a summons on 8th July 1992 to serve a statement of
claim out of time., vhese bald facts tell their cwn story.
To reiterate for emphasis, the story is that recollection of

eyewitnesses on erther side, woulu be now so vague that

m

fair vrial is impossible, and additionally, the appellant up
to the time of the filing of the summoﬁs, had ano inkling of
what the statement of claim would be, SO as Lo prepare its
defence.

Why did the Master err?

The ratio of her decision can bg culled from the
following passagse at page 2 of her judgment:

"ee. It has been cstanlished
that, in any application in which
relief for an enlargment of time
to do an act, 1s sought, d=lay on
the part of the applicant ought
not to be & bar, unl2ss in granting
the application irreparable wrong
would be done to the other parvy.
This principle has been clearly
enunciated by Bramwell L.J. in
Attwood v. Chichester {1876 ]

3 QBD 7Z2:

‘When sitting in Chambers

+ have often heard it argued
that when irrcparable
mischief would bhe done by
acceuiny to a tardy applica-
tion, it veing a daparture
from the ordinary practice,
the person who tailed to act
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within the proper time
ought to be¢ che sufferer but
that i1n other cases the
objection of latensss ought
not to be listened to and any
injury caused by the delay may
pe compensated for by the pay-
ment of costus,'
Wowwithstanding ihe foreguing,
@xcessive delay can operdate to
prcclude a dilatory applicant Erom
succeeding, Excessive delay may
influence the ceourt to refuss to
extend time, depending on the
circumstances of tne case.”
Although the reference wasused in the convext of setting
asids a judgment in default, they are guite appropriate to
deal with the failure to file a statezment of claim in the
stipulated time. Where however, thoe circumstance of this case
warrants tne application of section 244 of the Code dealing
with dismissal for want of prosecution, "chen irreparable
mischief might be done" and "the person who failed to act
within the proper time ought to be the sufferer.® So when
she came to apply the principle she had expressed so admirably,
she erred. &he rightly found inordinate delay but then errea
in findaing that a plausible excuse was good enocugh. Fuither,
shie found that no irreparable wrong would be done to the
appellant, when on the evidence, & fair trial was improbable.
50 she was wrong on . all grounds. Further, she did not give
any edequate attention to the prejudice the appellant would

suffexr if there woere a trial.

Conclusion

in the light of the foregcing, the order below must
be set aside, the taxed or agresd costs both here and below
must be paid by the attorneys-at-law on the recora for the
respondent. The Registrar should take steps to inform the
respondent Minnell of the reasons for the decision against

him,
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PATTERSON J A (AG)

The plazntiff, Stanley Minnell, filed a generally
endorsed writ on the 2Zind June 1988, claiming damages for
personal injuries against his employers, West Indies Sﬁgar
Company Limited; thé defendant,; arising cut of an accident
in the defendant's warehouse on the 17th August 1964. The
writ was served on the 10th August 1988, almost four years
after the cause of action accrued. Appearance was entered
on the 26th Augusc 1988 and served on the plaintiff three days
later. Therecarfter, the action remained dormant for over three
years and it was not until the &th October 1991, that the
plaintiff filed & notice of change of attorneys-—at-~law anda a
notice of intention to proceed. By then the time limited for
filing the statement of c¢laim had long past, and on the
defendant's refusal to consent to extend the time, the
plaintiff, on the 8th July 1992, filed a summons, supported
by an affidavit, seeking an order that "the time for filing
and serving the statsment of claim in this action be extended
or enlarged te a period of fourtesn days from the date of the
making of this oraar." The relevant documents were served on
the deferidant’s attorneys-at-law on the 5th August, 19Y52
returnabie before the Master on the 2znd September, 19%Z.
The defendanﬁ ~did not file an affidavit zn reply, but
attended by counsel before the Master on the appointed day and
contested the maiter. At the end cof ths day, the Master
granted the application and made consequential orders. Th
defendant now appeals against the orders with leave of the
Master.

The evidence in support of the application was
contained in the affidavit of Mrs. Judy Grace Hylton, the
plainciff's attorney-at-law having conduct of the action. The
affidavit disclosed that she is an associate of the law firm
of Daly, Thwaites, Watson & Campbell, Attorneys—at4Law° But

she did not always have conduct of the action. When the action
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was first filed the law firm was somewhac different in
composition, and it was Mr. Rcy Farrclough who had the conduct
of the action, he being taen a member of the Firm in Kingston,

Shortly after the action commenced, My . Fairclough
removed his practice to montego Bay, leaving tihne file in the
Kingston office of the law firm, but it was misplaced., It was
only in July 1991, that the file was "discovered,” and it
was then that lMrs. Hylzon assumed ceonduct of the action.
Mrs. Hylton sought to put matters rignt. She took further
instructions from the plaintiff and with some difficulty, she
obtained a medical certificate of the injuries sustained by
the plaintiff. Thereafter, she prepared the statement of
claim. By letter dated the $th January 1692, she sought the
consent of the defendant's attorneys-at-law to file che
statement of claim “out of time.” The consent was not given,
and coansequently, the order of the court was sought, But
even though it was said that the plaintiff displayed interest
in pursuing the action, time slipped by, and the summons in
guestion was itot filed until the Sch July 19392, a few weeks
short of eight years after the cause of action arose, a year
after the limitation period had expired and most importantly,
almost four years after the defendant had entered appearance.

Section 192 (b} of the Judicature {(Civil Procedure
Code) Law provides that the plaintiff shall file a statement
of claim within ten days after appearance, or within such
axtendea time as may be fixed by the parties by consent in
writing or by the court or a Judge. It was under this
provision that the Master was asked to exercise her discretion
and fix the time for filing the statement of claim.

The only evidence presented for the consideration
of the courtIst contained in the atfidavit of Mrs. Hyltop,
and apart from explaining the cause of the delay as I have

already stated, she also deposed as follows:
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“l4. That the Defendant has not
been adversely affected by tne
delay occasioned herean as it

would have records of the accident
which caused the Plaintiff injuries
and I am informed by the Plaintiff
and do verily believe that the
witnessas and workers involved

are either still working with the
Defendant or can readily be found.

lé.(sic) That while the Defendant

will not be adversely atfected

if this matter is pursued the

Plaintiff will be severely

prejudiced if this matter is not

pursuad,”
The Master proceeded on the principle that “in any application
in whaich relief for an enlargement of time to do an act, Is
sought, delay on the part of the applicant ought nct to be a
bar unless in granting the application irreparable wrong would

be done to the other party." This is the principle she

extracted from the judgment of Bramwesll L J in Attwood v.

Chichester (1878) 3 @ B D 722. She appreciateda the fact that

the question of delay is a primary cons:deration in any such
application and she made a finding of fact that there was

"an inordinate delay on the part of the plaintiff in filing
the statement of claim." She then considered whether the
plaintiff had proffered a “plausible expianation” for the
delay and concluded that the evidence disclosed a “reasonable
excuse,” and accordingly, the plaintiff ought not to be
penalised for the delay in applying.

Turning to the merits of the application, the Master
considered whether "irreparable wrong® would be experienced
by the defundant if the plaintiff's application was granted.
In this regard she considered:

(1) whether the defendant would
have made and retained records
relacing to che accident;

{i1) whether witnesses were still

avallable and could recall
the incident;
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(i11) the effect of the endorse-
ment to the writ in
eliminating any €lement of
surprise;
(iv) if there was any evidence
that *he defendant would
. be prgjudiced %n any way
(»} or suffer any deaunage or
o loss.
She concluded that “"there is no likelihood of the defendant
suffering any irreparable wrong and any injury it may have
suffered can ke compensated py the recovery of costs from the
plaintiff.” She expressed the view that "if the applicatvion
were to be dismissed, the plaintiff's claim would be statute
barred and he woula be doprived of the opportunity of
ro pursuing ihiis action and the possibility of obtaining compensa-

tion for his ionjury.” such then were the reasons

for the exercise of the Master's discretion in ordering that
the plaintiff file and deliver the statement of claim wiﬁﬁln
seven days of the £¢nd September 1992.

The grounds of appeal on which the defendant

relied are these:

“(a) The Learned Master erred in
concluding tiiat the Affidavit
(" of Judy Grace Hylton sworn
o/ to on tha 8th day of July,

1992 was evidence of sufiicient
cause to exercise her discre-
tion in favour of che
Plaintiff/Respondent.

{c) The Learnod Master srred when
shiw held that the Plaintiff/
Respondent be grantoed leave
to extend the time within
which to file ana serve the
Statement of Claim hcrein.”

( ) Counsel for the defendant argued both grounds together. 'The
main thrust of her argument seems to be that the Master applied
the wrong test to the evidence presented, She contended that
a “plausible e¢xplanation” without more is not the test, but
whether the explanation for the delay is excusable in the

circumstances. She submitted that the mere fact of the delay

prejudiceda the defendant's chances of a fair trial cf the issues.




Counsel for the plaintiff, while conceding that
there was inordinate and inexcusable delay, nevertheless
argued that the Master rightly exercised her discretion. He
contended that the onus was on the defendant to prove the
cisk of prejudice or the risk that a fair trial was impossible.
This, he said, they had failed to d¢ and in the absence of such
avidence, the Master's discretion ought not to be disturbed.

£ am mindful cf the fact that this 1is an appeal on an
interlocutory order of the Master in the exercise of her
discretion and I am guxded by the opinion expressed by

Lord Diplock, when, in Birkett v. James {1977) 2 All E R 601

v, ..Where leave 1s granted, an
appellate ccurt ought not to
substitute its own 'discretion' for
that of the judga merely because
its members would themselves have
regarded the balance as tipped
against the way in which he had
decided the matter. They should
regard their function c¢s

primarily a reviewing function and
snould reverse his decision only

in cases either (1) where they are
satisfied that tihe judge has erred
in principle by giving weight to
sometihing which he cught not to
have taken into account or by
failing to give weight to something
which he ought to take into account;
or (2) as in Ward v. James {1965}

i All E R 563, {1966) 1L Q B 273

in order to promote consistency

in the exercise of their discre-
tion by the Jjudges as a whole

where there appear, in clesely
comparable circumstances, to oe

two conflicting schools of judicial
opinion as to the relative waight
to be given to particular
considerations.”

The inordinate and inexcusable delay on the part of the
plaintiff in prosecuting chis action cannot be denied. There
has been delay in issuing the writ, and after the defendants
entered appearance, there has been further delay of over
three years in filing the statement of claam.

in the circumstances, the defendant had the option,

under the provisions of section 244 of the Judicature (Civil
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Procedure Code) Law, to “apply to the Court or a Judge to
dismiss the action with costs, for want of prosecution.” ‘They
did not exercise ithe option. But the delay has been so

prolongea that even though the defendant has not applied to
dismiss the action for want of prosecution, 1t would be within
the court's inherent jurisdiction o do so if the summons to
fix the time for filing the statement of claim is dismissed.
The principles on whicin the inherentc jurisdiction to dismiss
1s exercised when there is inordinate delay are well settled.

Ever since the decision in Allen v. McAlpine {1966] 1 All E R

543 thc Housc of Lords in Birkett v. James [1968] 1 All:-E R

those principles which are these:

“,.. The power should be excrcised
only where the court is satisfied
either (1) that the default has
been intentional and contumelious,
@ ¢ disobeadience to a peremnptory
order of the court or conduct
amounting to an abuse of the
process of the court; or (Z) (a) that
there has been inordinate and
inexcusable delay on the part of
the plaintiff or his lawyers, and
(b) that such delay will give
rise to a substantial risk that
it is not possible to have 2

fair trial of the issues in the
action or is such as is likely to
cause or to have caused serious
prejudice to the defendants
either as between themsalves and
the plaintiff or between each
other or between them and a

third party." per Lord Diplock
{at p. 805).

The mere fact that the defendant may have been prejudiced

by the plaintiff's long delay in filing suit after the cause
of action accrued,is in itself not enough for the exercise of
the court's discretion to dismiss the action for want of
prosecution before tﬁéilimitation period has expired. But
delay subsequent to the issue of the writ may have devastating

consequences, This is what Lord Diplock said in Birkett V. James

(supra) at p. 8U9:-
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1

«eo To justify dismissal of an
action for want of prosccution
some prejudice to the cefondant
additional to that inevitably
flowing from the plaintiff's
tardiness in issuing his writ
must b¢ shown to have resulted
from his subsequent delay (beyond
the period allowed by rules of
court) in proceeding promptly
with the successive steps in the
action. The additional prejudice
need not be great compared with
that which may have been already
caused by the time elapsed before
the writ was issued; but it must
be more than minimal; and the
delay in taking a step in the
action if it is to qualify as
inordinate as well as prejudicial
must exceed the period allowed
by rules of court for taking

- that step.®

The prejudice which may have been caused or is

likely to be caused from the delay
prosecuting the action, is not the

taken into account by the court in

by the pleaintiff in
only circumstance to be

the exercise of its

inherent jurisdiction to dismiss. 'The court nust alse

consider whether the inordinate and inexcusable delay is likely
to render it impossible for a fair trial of the issues.

These are fundamental issues for the court's consideration,

and if satisfied of either, then that will be sufficient to
invoke the inherent jurisdiction to dismiss the action for

want of prosescutiocn.

But this is an application by a plaintiff who has
failed to obey the rules. After a delay of some four years,
he 1s now seeking the exercise of the court's discretion to
fix the time for filing the statement of claim. He is in
very serious breach of the rules and his delay is admittedly
inexcusable and inordinate. Here too, the court must consider
not only thwe question of prejudice, but also whether a fair
trial will be possible. This is a case where the plaintiff
suffered personal injuries in August 19¢4, while on the job.
Even if witnesses will be available for & trial, given the

passage of time, there is a grave risk that their memcries will
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have grown dim, especially since they have had noc reason to
believe that a case was being pursued in court. After eight
years, the plaintiff's case had only reached the stagye where
the writ had been filed. llaving regard to the vast number of
cases on the cause ana trial lists, I think it is fair to say
that this case could not possibly come on for hearing within
the next two yecars. In my view, it is impossible to have a
fair trial after so long a delay.

The Master considered the question of prejudice to
the defendant. She seemed to have keen influenced in her
judgment by what Mrs. Hylton said in the two paragraphs of
her affidavit numbered "18" whichk 1 have gquoted above. For
the most part, what was said there seems to be purely
speculative. Although the defendant was served with +he
writ, the delay after appearance of almost four YEars,

(eight years after the cause of action arose) before seeking
to file the statement of claim, must be considered to be more
than minimal and will most likely cause prejudice to the
defendants. Hot only will they be prejudiced in the filing
of their defence, but the guestion of Gamages may come into
sharp focus. The plaintiff himself seems to have been
prejudiced, for admittedly he had difficulties in obtaining

a medical certificate toe enable the preparation of the
statement of claim,

The strong point of counsel for the plaintiff was

that the burden of proving prejudice or the risk of an

unfair trial rested squarely on the shoulders of the defendant..

He adverted to the fact that they had failed to file an
affidavit in reply to that of the plaintiff, and argued that
the assertions of the plaintiff were uncontroverted. He
submitted that since the defendant had feiled to discharge
the burden cast on it, the plaintiff's application ought to
succeed. In support of this point, he relied heavily cn the

opinion of Lord Griffiths expressed in Department of Transport v
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Chris Smaller (Transport) Ltd 119891 1 A1l E R 697. In that

case, the matter for the consideration of their Lordships
was whethaer the action ought to be dismissed for want of
prosecution. After the pleadings were closed, the plaintiff
failed to issue the summons for directions and eventually, the
defendant did. The plaintiff failed to obey the order to set
the action down for trial. The defendant then applied to
dismiss the action for want of prosecution. The plaintiff was
clearly guilty of inordinate and inexcusable delay and the
question was whether post-writ delay was sufficient ground
for striking out the action, the defendant not having
suffered any prejudice.

Counsel for the defendant suggested that the burden
of proving that the defendant will not suffer prejudice as a
result of the delay should be on the plaintiff. Lord Griffiths
in his opinion, at p. 964 rejected the suggestion. He said:

.o I regard this as @ wholly
impractical suggestion. It would
put an unrealistic burden on the
plaintiff. The plaintiff will not
know the defendant's difficulties
in meeting the case, such as the
avarlability of witnesses and
documents nor will the plaintifif
know of other collateral matters
that may have prejudiced the
defendant such as the effect of
delay on the defendant's business
activities. The defendant, on
the other hand, has no difficulty
in explaining his positxion to the
court and &stablishing prejudice
if be has in fact suffered it."

it seems to me that Griffiths was merely pointing out how
impractical counsel’s suggestieon was in that particular case,
and that he was not laying down any principle as that contended
for by counsel for the plaintiff. On the facts of that case,
it seems quite clear that in keeping with the general rule, the
burden was on the defendant who was &pplying to dismiss, to
show either that he had suffered prejudice by reason of the
delay or that the delay had rendered a fair trial impossible,

if the action was to bz dismissed for want of prosecution. The
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application arcse as a result of the disobedicnce by the
plaintiff of an crxrder of the court.

As I have said before, the application before the
Master in the instant case was one by tne plaintiff to fix an
extended cime for filing the statement of claim. The delay

in filing the statement of claim was inordinate and inexcusable,

But that did not deprive the plaintiff of his right to makz the
application, a right given to him by law s. 192(b) of the
Judicature (Civil Procedure Code) Law. What is of paramount
importance is the principle by which the court will be guided
when considering such an application. in my view, the
principles laid down in thosccases where the defendant applies
for the dismissal of the action for want of prosecution, are
in general, relevant where the application is to fix time.
But because the plaintiff is in breach of the rules of court,
his burden in convincing the court of the justice of his
application is heavy and his past conduct in prosecuting the
action will come under close scrutiny.

L say this because the refusal of the court to fix
the time for filing the statement of claim will inexcrably
lead to the striking out of the action under the court's
inherent jurisdiction to put an end to the proceedings,; Since the
limitation period has expired. But there is a further
principle that must be considered, and it is in accord with the
discretion given to the court to extend the time for taking
certain procedural steps. This principle forbids the court
denying a plaintiff, in the ordinary way, from proceeding
tc a trial of his claim on its merits because of his lapse in
procedural matters, unless by so doing, the defendant would
be prejudiced in such a way that an award of costs would not
be adequate compensaiton. The prejudice contemplated may

téke many forms and will be dependent on the nature of the

O

issues that will arise in the case. The long delzy may result
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in the unavailability of witnesses or the destruction of

vital evidence, or it may render a fair trial impossible.

These are matters that the court must consider, whether the
application be to extend time or to dismiss for want of
prosecution or other procedural defect. In my experience,

the court isusually faced with both applications at one and

the same time, and they arc heard together, and accordingly,
the court is able to have a rounded view of the circumstances
and decide the justice of the case. The party gqguilty of delay
will usually adduce some evidence to explain the delay, and thé
party for dismissal will give evidence to show prejudice or the
risk of an unfair trial.

In mylview, where there is only an application to
enlarge time before the court, as in the instant case, then it
is for the plaintiff to satisfy the court that, in the interest
of justice, his application should be granted and the action
be allowed to proceed. This he may do by proffering an excuse
for his delay, and if it is reasonable, save in exceptional
circumstances, the court should not refuse the application
unless the defendant has been or is likely to be prejudiced
or - fair trial is impossible.

It does not appear tc me that the Master, in the

sarcise of her discretion, gave due consideration to the
principle that the delay over so many years “will give raise to
4 substantial risk that it is not possible to have a fair
trial of the issues in the action.® She did consider the
gquestion of prejudice, and she formed the view that the
defendant would suffer no prejudice for which it could not be . .
compensated by‘én award of costs. On the rouqded view of the
case, I am unable to agree with the Master in this regard.

it seems to me that it is to the prejudice of the defendant
if it is callcd upon now to filc a dcfence after the action

has been dormant for some four years. This is a claim for
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personal injuries and I cannot see how an award of costs could
possibly compensate for such prejudice that has been caused,
or is likely to be caused by the inordinate and inexcusable
c"zelay°

i am of the view that the overall justice of this
case required that the plaintiffis application should have been
dismissed by the Haster. I am satisfied that the Master wrongly
exercised her discretion, and for that reascn, I am bound to
interfere., Accordingly, ¥ would allow tihe appeal, set aside
the order of the Master, and in the exgrcise of the inherent
jurisdiction of ths court, I would diémiss the action for want

of prosecution.

FORTE,; J.A.:

The appeal is allowed- and “he order below set aside.
In the exercise of ithe inherent jurisdiction of the court, the
action is dismiszed for want of prosecution. The attorneys-
at~-law on the record for the plaintiff/respondent are ordered
to pay the costs both here and below, to be taxed if not agreed,
The Registrar should take steps to inform the plaintiff/

respondent Minnell of the reasons for this decision.




