UAMAiCA

IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON rLAW

SUIT NO. C.L. 1980/w-067

BETWEEN OLGA WEST PLAINTIFF ;
AND THE ATTORNEY GENERAL FOR JAMAICA FIRST DEFENDANT E
AND FAMILY FOODS LTD. SECOND DEFENDANT

AND ABE MOORE THIRD DEFENDANT

AND CONSTABLE DENSEL DAVIS FOURTH DEFENDANT

Crafton Miller, Monica EarleeBrown & Paulime Miller for the pleintiff
Glen Brown & Ernle Johnson, Crown Counsel for the first and fourth
defendants.,

Donald Scharsohmidt for the second and third defendants.

HEARD: February 18 & 19,1985, May 20 & 21,1988%,
October 8 & 9, 1985, December 6, 1985 &
July 31, 1986

DOWNER.J.

WHICH OF WO COMPETING PRINCIPLES
GOVERN TPHE FACTS OF THIS CASE?

The commercial counterpart ef industrial mass production

in the retail distributive trade is the self service supermarket,
with a wide range of groceries displayed on open shelves for
inspeotion and selection by the customer. In eonstrast to the
old type grocery, pilfering is a serious problem, and various
imaginative means aided By the latest scientifie devices have
been used to assgist management in coping with this problem. A
purse may be left in a2 handbag at the baggage ecounter, and a
middle~age housewife will need to retrieve it im order to pay
the eashier when the sale is made, In such ciroumstancesa, there

can be nod finding of larceny even though it is customary for
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payment to be made at that point. As there is no intention to

defraud the owner of his goods, and no taking within the
definition of larceny, the transaction remains within the law of
sontraet, and no criminal sanctions are applicalle.

Disputes inevitably arise where a customer does not pay
simultaneously with the checking of the goods by the eashier,
The goods in this case was a mere half a pound of Anchor butter
and half a pound of bacon, although at that time they were
regarded as searce goods, Yet it has given rise to actions in
tert for assault and false imprisonment against the supermarket
and its manage», and for false imprisonmeat and malieious
rrosecution against Constable Densel Davis and the Attorney
Gened»al, Since this dispute gave rise to the use of force againmst
a packground of eontractual relations, there are two competing
ppineiples whieh could be applied. The important igsue therefore,
is to determine whiph principle governs the facts of this case,
Se considered, it is appropriate to formulate these principles
from the outset, especially since the ene relied on by the
sagerperket is i{llustrated by ecases which went up to the Privy

Council and the Heuse of Lords, and the other principle was Ifiwst

- stated by some of the most respected judges of the common law,

The elder prineiple whieh does not support the use of foree %o

enfgvge contractual relations, has its origin im the Six €arpenter's

Case 7Y E.R, 69% or 8 Co, Rep, 148a, There it was held that to

drigk at a tavern and te go away without payimg was me tresgpass,

 Ju% that the taverner should have his action in deht. Am equally

goed illustration of that prineiple waa Sun ve Alford 3 M & W

gﬁ&..g_lj._ﬁ‘g“_lxzz where 1% was desided that ay inn keeper

ggnnot detain the person of his guest im order to sceure payment
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of his bill, Although these amthorities were not cited before me,
the principle was hinted at in the submissions of Mr.iMiller.
Counsel for the supermarket, Mr. Seharse¢hmidt cited

Robinson v. Balmain New Ferry Co. Ltd. (1918) A.C. 295 to illustrate

the principle on which he relied, which stressed that any defendant
is empowered to make reasonable rules for the economical and safe
conduct of his business and as such is entitled to use such
moderate force to achieve his objectives. Furthermore, the use of
such force would be justified in law in actions for assault and
false imprisonment, A further i1llustration of this principle is te

ye found in the case of Herd v. Weardale Steel Case and Coke Coe Ltd.

(1913) A.Ce 357 or 3 L.T.R. at 660. Before a decision is taken as

to which of these principles govern the particular facts and
circumstances of this case, we must determine what were the findings
of fact,

DETERMINATION OF THE FACTS IN RESPECT OF
THE SUPERMARKET AND ITS MANAGER AND MRS. WEST

It is always easy to lament the fact that he or she who
ought to be a vital witness was not called either by plaintiff or
defendant, so I will take the easy way out and state how helpful
it would have been in this case if the cashier was called. I have
%o decide however, on the credibility and reliability of Mrs, West,
the plaintiff and Mr. Moore, the supermarket manager. I have had
to take inte aeccount the fact that the incident happened as far
héck ags 29th June, 1979 and that the plaintiff is slightly hard of
heaging, Mereovgr, aléhaugh it doen not direotly eoncern this
aspeet of the case, I have to bear in mind that when the defendant,
Moope related to Constable Davis his reason for arresting Mrs. West
euteide the sypermapket, she made no comment, but I watched her

demeanour carefully at those points and found that she was telling
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the truth when she said that she made no comment imitially beczuse
she was so vexed and she did not hear Moure saying that she wae
held outside.

Mrs, West gave her age as 57 and stated that she was a
dressmaker, and that she was somewhat hard of hearing. Moore
related that he was an accountant Uy profession. He managed the
supermarket and knew the police officer, Constable Densel Davie,

why responded with promptitude to Moore's request that he should

ecome to the supermarket to deal with the matter. As it turned out,
Moure now works in Westmoreland, Constable Davie is now stationed
at Hunts Bay and Mrs. West still livés in St. Mary. The super-
marke% sti1ll continues its business at the same site.

Mrs, West further told us that she went to Family Foc¢ds
Supermarket on the 29th June, 1979, there selected two scarce
items whieh was half a pound Anchor butter and half a pound bacon.
She went t» the cashier and when the goods were checked out she

immediately reealled that she had left her change purse with ahout

Fifteen Dollarsg (315.00) in her handlag at the baggage counter.

She told the cashier of this and she touk up the two items and
proceeded to the baggage counter, and at that point she was
aecosted by Mr., Moore and detained for a period of about firve G0
ton minytes until the police arrived. She protested vigorously

to M». Moowe, but it does not appear that he sought any eonfirmagion
frum the eashier as to what happened. Mr. Moore'!s versiom oa the
syher hand, is that Mrs, West was held outside the supermarket and
that he had been watching.her movements based on information he

had reecived, He admitted that he was not able to gover her entire
movements, but on the point I find ¢hat Mrs. West was held inside

the supermarket amd accept her version that Megre was in a posltios
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4@ hear when she $0ld the cashier that the money was in her
travelling bag by the baggage comnter. On my finding, no gueastion
of lareeny eomld have arisen and the use of force could not be
justified save in the execeptional situations adverted to in
Robinson and Herd. When she was pressed under cross-examination
as to why she did not return to the baggage counter in the
opposite direetion, she explained that it was a long quese in a
narrow area and it would be diffieult to return in the direetion
from whenee she had come, It is alse important te mote that I
have aegepted Mrs, West's version, and this was not depnied by the
defgndant that a srowd gathered by she glass door outside the
saparmerke® wapehing the proegedimgs, and £{hasé those in the

sypormarket werg 2lso onlookers. When ome takes inte aceeynt that she

was a leadey im her loeal Methodist Chureh, the eivcumssanees must
Kave been most distressing and reinforces her assertion dhat she
made no pretest when the poliee came seme five to tem minutes aftor

she was held,

ARE THE SECOND AND THIRD DEFENDANTS LIABLE
FOR ASSAULT AND PALSE IMPRISONMENT?

-

It was econtended that the principle to je dewpived in

Rok;nson's case governs the cirgumstances ia the instant ease,
therefore the supermarket and its magager were Jjustified in using
farte to restrain Mrs, West from leaving the supeymarket, but
cértain features present in Robimsen's case are absent here.
Perhapy it may be pertinent o reheavge the faejs @i Muwy volobragpd
case before examining the prineiples to be depived from it,

Robinsen, a barrister, had enfered the defendanj's wharf by way eof

the entry turnstile. The rules required paymen} of a further




penny on departure. Robinson c¢hanged his mind about taking the
Ferry to Balmain suburb and insisted on leaving the exit turnstile
without paying the stipulated fee. He was restreined, but
eventually managed to get out and brought an action for false
imprisonment, The Privy Council decided that the use of force

in
vas justified and/the crucial passage explaining this, Lord

Loreburn, L.C. said:-

"The rules as to exit from the wharf by the

burnstile require a penny from any person

who went through. This the plaintiff

refused to pay, and he was by force prevented

from going through the turnstile. He then

claimed damages for assault and false

impriscament M
It s elear that Lord Loreburn was approving reasonable rules
being instituted by the defendants for the economical and safe
eOndyet of their business,and that it is the failure to obey sueh
rules justified the use of force, No such situation existed here,
3® rules were promulgated, although it is customary in supermarkets
to pay at the cashier's point. The situation here however, was an

exception to the regula» pattern, as Mrs. West went to retrieve

her purse to pay at the checkout point, although she had taken up
the goods as she explained to prevent them being mixed up with the
goods of other customers who were in the queue., Also one must
take into eonsideration the difficulty uf Obtaiming such goods at
that time,

Nor is there any assistance te be derived from Herd's

cage 3 L.TyR, 660 where the facte were that a mine», who downed his

tuels and refused to carry out a task assigned te him by the

eumpany, insjsted on being removed by the elevater befare the time

stipulated by the »ules. He brought an aetion for false
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will
as it is hardly likely that police officers/respond with the
alaerity which Constable Densel Davis answered the call of this
supermarket manager. In these circumstances, I have awarded a
sum of SEVEN THOUSAND DOLLARS ($7,064.08) to Mrs. West as

appropriate, as the defendants are guilty of assault and false

Aimprisonment. I have taken inte consideration the duration for

which she was held by a youngster who could have been her son, tZe.
faot that the whole matter was viewed by curious onlookers both
within and outside the supermarket, and the embarrassment caused
te Mrs, West by being suspended from her church as a result of the
incident.,

WHAT IS THE PQSITION OF THE FIRST AND FOURTH
REFENDANTS AS REGARD TO TORTS AND FALSE
JMPRISONMENT AND MALICIOUS PROSECUTION CHARGED
BY MRS. WEST?

w

The nanager of Family Foods, Abe Moore managed to put
through a call %c Constable Densel Davis and with remarkable
promptitude that csonstable arrived within ten minutes. He knew
the manager for ahout two years, and the manager related to him
that Mrs. West had gone outside the supermarket with the two items
when he held her and had kept her until his arrival. He explained
that he took up a watch on Mrs. West's movements near to the
entrance of the supermarket, as his suspicions alout her had been
aroused by information he had received, What is significant, is
that although Mrs. West-contested this version, she did not make
any eemments to the contrary even when the constable asserted that
he asked her if she had any comments on that aspect of the matters
Mps, West did however, point out to the pulice that her purse was
at the baggage eounter, When later the officer charged her fop
lareeny, he reported that she bad said, "is not steal mi steal i%,
you lmow sir," and Davis further also reported that she remonsirated

with him that he had made her loose her ticket. As regards hex
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having any money, Davis said that he vagmely reealled that she

had, but he s¢owld not recall his having aseompanied her to the
baggage counter. Mrs. West stated that she eounted omt her money

to the police in Moore's presense., Swrprisingly, for an offieer

who acted with such alacrity in response to the call of Abe Moore,
he took no statement from the cashier although he told ws that the

manager told him that Mrs, West had passed the cashiert's cage. The

large |

plaintifft's account was not markedly different from this, and by and/I
preferred it., She said that the police retrieved her purse from

the baggage counter, so the number she referred to was for the bag

in which the purse was placed., In any event, she said she gave the

police her number, which I accept. Te my mind, had the first and

fourth defendants relied on a no case submission, it would have ween

successful,

As for the prosecution, informations were preferred in

the Resident Magistratet!s Court, and after being called up on at

least six (6) occasions, a '"no order" was applied for, thus the

eriminal proceedings terminated in Mrs. West's favour. Even on the

most favourable view of this evidence, it is difficult t¢ see how
the plaintiff could succeed in respect of false imprisonment and
malicious prosecution against the first and fourth defendants. As
Mr. Glen Brown helpfully reminded the Court, Section 33 of the
Constabulary Force Act governs any civil action against a police
officer, That Section reads as follows:-

"Every action to be brought against any

constable for any act done by him in the

execution of his office, shall be an action

on the case as for a tort, and in the

declaration it shall be expreosly alleged
that such act was done either maliciously
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or without reasonable or probable cawse;
and 1f at the trial of any swech aetion the
plaintiff shall fail to prove saue¢h
allegation he shall be non-suited or a
verdict shall be given for the defendant."

When we take the statutory provisions coupled with the sommon law

position in Herniman v, Smith (1938) 1 All E.R. 1, Glinski v.

MoIver (19e2) 1 All E.R, 696 & Dallison v, Caffery (1964) 2 All E.R,

610, we find that in respect of the tort of false imprisonment, it

could never be said that Mrs, West has proven malice or that the

eonstable's conduct was without reasomable and probable cause, as
she made no comment when Mr., Moore gave his version of the

Incident, which could therefore, if it were to be accepted, amount
to laréeny on her part., Her explanations that she was so vexed is

accepted and understandable, but it disentitles her to succeed for

an action for false imprisonment. Malicious prosecution is egually
difficult to establish against the constable. It is true that the
proceedings terminated in Mrs. Wesf's favour, but given the
information he had received from Mr. Moore, where was the malice?
Further, where is the absence of reasonable and probawle cause,
when the assertions of Mr. Moore was capable of establishing a

good prime facie case? I cannot trace such absence and Mr. Miller
did not refer to it. To my mind therefore, Mrs, West has failed

against Constable Davis and the Attorney General,

CONCLUSION

The plaintiff has succeeded against the second and
third defendants, and I have awarded damages amounting to SEVEN
THOUSAND DOLLARS (37,000.00), also I have ordered that she 1s teo
have her costs against those defendants, which 1s to be agreed or

taxed. But Mr. Miller goes further and has asked for a Bulloclk
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ordery, I do not see how this eould be fair in the e¢ircumstances

of this e¢asmse, when the defendants were not swed in the alternative,
but for a combination of separate and distinct cawses of ae¢tion.

In view of this, the plaintiff must pay the agreed or taxed eosts

of the Attorney General and Constawle Densel Davis,
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imprisonment against the mine owners, but the Howse of Lords
held that the rules governing the use of the elevator were for
the eeonomieal and safety of the business, and that keeping the
miner in the shaft until the pre-érranged time for the elevators
to ascend was not an instance of false imprisonment.

Different considerations arise however, when we examine
the stream of authority which emphasizes the exclusive use of
elvil remedies fer breach of contract. Deeply entrenched in the
esmmen law 1s the principle as Lord Haldane,L.C. puts it in EEEE:E
eage that, '"nv man can be restrained of his liberty without the
aythority ogﬁgée law," and we find this principle applicajle tc

jwm keopers/ taverners and I have decided that the same prineciyple

ggverps modern supermarkets, In Sunbulf v, Alford 3 M. & W. 248-ae%

254, Lord Apinger said:~

"If an innkeeper has a right to detain the
person of his guest for the non~payment of
his bill, he has a right to detairn him until
the bill is paid which, may be for life; so
that this defenc¢e supposes that, by the
common law, a man who ewes a small debt, for
whioh he could not be imprisoned by legal
process, may yet be detained by an innkeeper
for life. The proposition is momstrous,"

Parke, B, was equally emphatiec at page 253 he sald:=~

"It is admitted that this plea canmot be
supported, unless it is made eut to the
fullest extent that an imnkeeper has a lien
also en the person of his guest. Now that
is a startling proposition, and ene that
would require a great weight of authority
to support it, on the ground of the great
ineenvenienee to whieh it must necessarily
lead,"

1’ my mind, these prineiples are applicable to the ciroumsta‘ces of
shis case and if there by no lareeny as I find, it would meanm if
the respendents were right, that Mr, Meere would be entitled tc

detaiy Mrs, West for half a day er more until the poliee arsivody




