P

1%

JAHATCA

I¥ TEE COGRT OF APPEALL

SUPREME COURT CIViIL APPEAL. NO: 26/86

BEFCGRE: The Hon. Hr. Justice Campbell, J.A.
The Hon. ¥r. Justice Forte, J.A.
The Hon. Miss Justice Horgan, J.A.

BETWEEN ARHOLD WEITE PLATHTIFYP /APPELLAWNT
LMD HERLE CERAWFCORD DEFENDANT /RESPORDENT

W.B. Frankson, ©.C. & Dr. Bernard Harshall for Zppellant

Horman Davis foxr Respondent

spril &4, 5 & June 25, 18%¢

COLMPEELL, Jd.A.3

The appellant by writ dated March 21, 19%3 claimed

darages in negligence arising cut of a moror vehicle accident
which ogccurred in the vicinity of Kingsland on the dMandeville
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anta Crus main vcad on December 11, 1%82 between his minibus

o

travelling towards Man&gville and the responcent’s motor cax
travelling in the opposite direction. The main garficulars of
negiigence alleged wsre:

{a) Uriving at toc fast a rate of

speed having regard to all the
civcumstances;

(b} d<ariving on or on ve the wrong
oy improper side of road;
‘ {c) driving at or into the plaintiff's

said minibus.
e claimed as special damages inter alia the value cf the

minibus on a total loss basis lesg salvage amounting to

<

9gr

£

G0.00 and loss of use of the minikus for &2 days at 33536. 00

per day amcunting to 514,700.00.




The respondéent in ner defence denied the negligence
and the particulars tnereof anda pleaded that the accident was
caused sclely by the negligence of ihe plaintiff, alternatively

o that he contributed to the accident. The pertinent particulars
of negligence averred by her were -
{(a) Attempting to negotiate a corner

at toc fast a speed in the cir-
cumstances;

)
s
——

driving on to the inccrrect side

of the road while negotiating &

corner and at & time when it was

unsafe to do so.

She counterclaimed damages for total loss of vehicle

amouncing to 35,200.00 and for lLoss of use and loss of earnings

totalling $2,4090.00.

in this state of the pleadings the appellant to
succeed had to adduce credible evidence to satisfy cthe txibunal
of fact on &z balance of probabilities that the respondent was
driving too fast in the circumstances and that more rmportantly
shie was driving on her wrong side of the road and by so dolng

she drove into the appeliant's minibus which was being driven

on its correct side of the rocad.

The matter was heard by mMarsh J., on kpril 14, i%st on
which date he adjudged the appellant two thirds o blame and
accordingly gave judgment for him on that basis. Tae respondent
was represented at the trial but was not personally present O
pursue her counterclaim which was accordin ngly dismissed.

The appellant appeals and seeks an ouder -
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(z) That the judgment entered herein
for the plaintiff with the
liability of contributory negli-
gence bo set aside;

{p} that judgment be entered for the
i inst *‘e Defendant

(c} dlturn“+1vely, that there be & new
trial in this cause;
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{d) Ethat the costs of this appeal
and the costs of the trial to
be taxed or agreed, be paid by
the Defendant/Respondent.

The grounds of appeal are that -

{1} The learmed trial -udge in
evaluating the evidence in the
case, and the facts and
Jinferences to be drawn therefrom,
erred in principle and took into
consideration extraneous and
irrelevant matters, speculation
anc conjecture in arriving at his
conclusion.

{2) There was no evidence or facts and
inferenceg therefrom to enable the
learned trial judge to come to the
conclusion that the Plaintiff/
iAppellant was guilty of contributory

e negligence and such finding was
contrary to law and resulted in a
grave injustice to the Plaintiff.

{3) The learned trial judge erzed in
holding that the loss of use for
v weeks claimed by the Plaintiff was
excessive and erred in deducting
331/3 of the Plaintiff’'s said clain
which he did for Income Tax.

The respondent by a respondent’s notice seeks an order
"that the judgment be varied to subpstitute a judgment for the

defendant on the plaintiff's claim with costis te the defendant

Lo be tuxmed if not agresd.’

E— The grounds con which this wvariation is sought are that -

{1} On the basis of the evidence of
the Plaintiff the learned trizl
judge correctly fcund that the
Plaintiff's vehicle intruded inte
the Defendaznts side of the road

found, the learned trial judge
_ ought tc have fcound that this was
S tire sole operative cause of the
colliision:
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There were material discrepancies/
inconsistencies in respect of the
testimony of the Plaintiff and his
witness, Michael White, and these
were such as to render the
Plaintiff’s case unreliable and to
provide & basis for the learned

trial judge to reject the testimony
of both witnhesses.

ot

{2} & material aspect of the Plaintifi's
case, namely chat the Defendant was
overitaking ancviher vehicle, was not
plzaded and tnere was no application
Lo amend the pleadings to insert the
allegacion, despite the fact that the
Flaintiff sought to vely on this at
trial,

The appelliant’s egvidence-in-chief before Marsh J., on
april 14, 1387 was that he was travelling to Mandeville on
Decemper 11, 1392, in the vicinity of Kingsland betwszen

bend in the road

o

mileposts 51 and 532 he negotiated a right han
at 25 m.p.h. 48 he came arcund the bend he saw two cars namely
a Hiliman on its correct side of the road and a Capri in his
lane. He braked suddenly but notwithstanding, the Capri came
and collided in the right side of his bus. The front wheel of
the bus was torn off, the axle fell onte the road, £he whole
wight front of the bus was a complete wreck. He said there was
excuvation on hisz side of the road "so
about 2 feet from white line.”
Under cress~-cxamination he admitted that he was a
river for 30 odd vears but on minibuses for 14 veors {(since

1574)., He wzxs on his regular route and he was aware that the

i

xcavation had been going on for months. He said he hever
crossad the white line. He zlways negotiates the cerner on ais
correct side of the road. Thne bus stopped at the collision
point on hiz side of the white line.

He was asked how wide his bus wus. He answered ithat

he coulG not say Lut waybe it was about ¢ feet.




The undermentioned extract from the record speaks as
to what may be inferred as the guesiions asked and cor suggestions

age -~

3 - Uen't know how wide was the
excavation. How much of road
did it take up? I never
measured it - I don‘t know.
Yes - There was white line in
road. Excavation was golng
on for months. I never c¢rossed
white line - always negctiatle
corner on my side of road.

Capri was in my lane and ended
up on embaniment on my right
sic¢e of road.
Capri was dh?ﬂg Lo oveicake
the Hillma
It was a wide stretcii of road.
s I édon't know what happened to
the Hillman.
wot true Capri was not overtaking.
Bus stopped at collision point on
my side of white line.
My measurements ave by assumptiocn.

Trench: 4" - 5' wide

Road about 1d° wide
it collision Hillman had gone
Ca QLl was not beside it.'

The plaintiff called a witness whom the learned trial
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ted explicitly that he was not relying on, hence there
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At the close of tne appellant's case the following

facts given in evidence by him do not on the record appear o

N

have been challenged either by cross-examination or by
suggestion t©o the contrary namely -

{a} that the

appe
travelling a

llant was at the time

£ 25 m.p.h.

(b} +ithat there was a Hillman motor car
which was travelling on its Dropser
side of the road;

{c) +that the Capri when first ssen was
about ¢ feet behind the Hillman but
in the appellant’s lane;

{d) that the reaspondent had intruded on
to his the appellant's sicde of the
road.




The ilearned trial judge in adjudging that the
appellant was two thirds te blame for the collision based
his decision firstly cn a finding of fact on which there was
no evidence namely that the appellant was driving in excess

of -3 m.p.-h. and was goiny downhill; secondly on a finding

hasis of the appellant’s assertion

In;d
&

of fact winich was not €

negligence namely that a second car meaning the Hillman

was being overtaken by the respondent’s Capri which caused the
atter tc be in the appellant’s lane. The appellant’s

evidence in chief makes no menticn of the Capri cvertaking

+lie Hillman. It was in cross-examination that the guestion of
"overtaking® was first raised and the appellant said clearly

that “Capri was making to overtake the Hillman.” This could

mean that the Capri had already moved from its lane into the
appellant’s lane from which the inference could be drawn that

i+ was about o cvertake the Hillman which was still about o feet
in front of it. The further statement under cross-examination
recorded 23 “not true Capri was not overtaking® is therefore
~mbiguous, which ambiguity may have arisen from the manner in

which the suggestica was made. 1t ougnt not therefore to be

construed that the appellant was now saying something completely
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irst answer which consequently reguired him
to plead “overtaiking® in the particulars of nagligence.

Thizdly the decision 1s based on an inference drawn from
estimates of measurement of the width of the excavation in the

ide of the roazd and of the width
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of the roadway which the appellant expressly stated were "by
agsumption” because he did not measure the excavaticn or Lhee

roadway =nd so in ¢ffect what he was saying was really that ne
& =
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att v. Thomas {13947) 1

that on guestions
rhe findings
disturbed unless it is plainly ur

inciple

He)
[
-

no suggestion that the trial jud
law and since & conclusicon based

of law an appezl court will unhe

circumstances.

sudga

rests partly on a conclusion for

evidence. The conclusion is tha

excess of 22-30 m.p.l:. and was

to be inferred chat he was drivi

circumstances, This is exactly

would have had to prove of which

This court is therefore entitled

Gn two other grounds thi

becauses
s¢ far s 1t rests on &

nor in

accident occurred when thse resSpo
motor vehicle. Secondly, ii rest

credible witness

on the more reliuble evidence gi

/e T

he had knowledge, Qid nct hav

derailed in cross-examination.
The first ground of the
ordey that, based on tne learned

udgment be entered for the defe

211 E.X. 582 {H.L.) establishes
of fact the grealest weight

of the trial judge because he
that his judgmenct should not be
asound.

However, it is <gually

holds good only where there is

ge has misal cted himself in
on nc evider is a guestion

sitatingly interfere in such

ent of the learned trial judge

which there is absclutely no
t the appellant was driving in

going downhill from whicihr it is
ng at "toc fast a speed in the
what the respondent pleaded
nowever there 1s

to interfere

his evidence namely that the
ndent wasg
s on the acceptance of

in relztion to the measurense

ven by him in

0 resorit to guessing, ant was not

Respondent's notice seeking an

trial judge’s findings,
nuant is predicated on the




learned trial 3judge’s findings, as stated im the ground, being
well founded con evidence. The opinion expressed above shows
+hat this is not so. Thus the substratum of the first ground

in the notice collapses and the said ground nust necess arily

w2

fail. The second ground deals with discrepancies/inconsistencies

in respect of the testimony of the appellant and his Wwiiness

Michael White such that the appellant ought to have been considered

unreliable and his avidence rejected resuliing in judgment for

the respondent. The short answer to this is that the learmned

(A

trial judge having seen and heard both witnesses rejected the
appellant’s witness as not being & credible witness but accepted
the appellant as credible. The fact that the iearned trial

judge 4id not accept the testimony of the app ellant that the

does not imply

et

collision took place on his side of the roa
trhat he rejected him as a credible witness. Apparently, this
part of his testimeny was considered less reliable than the
other part dealing with measurements, sclely because the

learned tr
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earlier stated, and alsc erronecusly believed that +the evidence
given by him as to measuremeénts which were guesses explicitly
stated by the appelliant Lo be “assun sption”™ were more to be

relied on than the ocher parts of his evidence which were not

il
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vesses buc on knowledge. There is therefore nc merit

he thirg ground in the notice is not well fo nded.

as earlier steted the appellant did not rely fox the success

of his case on negligence constituted by the respondent over-—
"

taking another vehicle.

The appellant’s first two grounds of appea al ar

®

fully justified. The judgment, for the reasons stated above,

-
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cennot stand. The only guestion is whether judgment should be
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entered by us for the zappeliant or a new trial ordered.

In my view the learned trial judge weould inevitably
have concluded that the appellant had established his case on
the evidence led by him once he had found him & credible
witness and had not fallen intc the errors earlier mentioned.

As regaras ground 3, Mr. Frankson submits that the
appellant gave evidence on the loss of use sufferea by him
which not having been challenged under cross-examination cught to
be presumed to have been accepted by the respondent. There
was thus no justification in law or on the facts for the
reduction in the gquantum per diem or in the time span of the
loss by the learned trial judge. Before us Mr. Davis has not
made any submission on this ground.

Mr, Frankson, in my cpinion is clearly right. The
per diem 1oss as claimed is not shown to be unreasonably high
or at all, the time span for which the loss is claimed is not
unreusonably longer than thet within which another bus could
reasonably be cbtained to be pu:t on the road. The loss as
claimed ought not therefcre to have been reduced. The ground
of appeal states that the per diem claim was reduced to give
effect to income tax at the rate cf 33143%, This is not so
stated nor need necessarily be inferred.

i would for the reasons given herein order that the
Judgment of the court Lelow be varied by substituting therefor
jucgment without contributory negligence for the sums awairded

efore deduction for contributory negligence by the learned trial

judge other tian that for loss of use and for the sum awarded for

losz of use there is substituted the sum of $14,7060.CC being
$350.90 pexr day for 42 days. In sum T would order dudgment

for the appellant in the court below in the sum of $2&,725.00
with costs to be taxed if not agreed together with the costs of

the appeal.



FORTE, Jd.i4.:

This is an appeal from the Judgment of Marsh J.,
in which he found that the plaintiff/appellant was two-
thirds to blame for the accident, arising out of which the
appellant had sued for damages. A counterclaim filed by

the respondent was not proceeded with, the respondent having

th
fu
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ailed to attend the trial, and the attcrney appearing for

her, opting to call no evidence con her behalf. In the end,

the learned trieal judge was left with the evidence of the

plaintiff, and a witness called in his (the plaintiff’s} support.
The facts of the case, have been cutlined in the

judgment of Morgan, J.A., and conseguently it is only

necessary to mention those aspects which are relevant to my

own opinicn and conclusions.,

in the zbsence cof any evidence for the defendant

0
h

&t the trial, this appeal, through the plaintiff's grounds

.

appezl, and the grounds in the respondent’s notice, and

indeed through ccunsel's arguments before us raised the
guestion of whether having regard %o the evidence, the learned
trial judge was correct in his conclusions. Unfcrtunately,
the learned trial judge stated his conclusions without having

given any reas

O

I's tor having fcound as he did, and conseguently

rt

has placed this court at a disadvantage in determining by

-
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what process he arrived at those conclusions., Ee did,

however, reject the evidence of the plaintiff’s witness in

tiie following words:

L]
A

hat Plzcintiff’s supporting wizness,
Michael White, the cocnductor, failed

Lo impress the Court and kept on
insisting that there was no excavation

on ¥laintiff's side c¢f the road
because, in the Court'’s view, he was
aware of the implications thereof.
His evidence is rejected ....o.. .7
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in doing so, he left only the evidence of the

plaintiff upcon which he could rakeay finding in the case
and indeed stated explicitly as a preface to his findings
that they were based “solely on the evidence tendered by
wlalntiff." He found as follows -

1. There was an open trench

2, Plaintiff crossed line to avoid

trench without assuring himself

if road arcund corner oi opposite
side was clear.

3. <{reated an cbstruction on his
vpposite side of carriage way.

. Speed in excess cf 25 - 30 m.p.h.
going downhill.

5. There was no second car being
overtaken by the Defendant -
improbable that in a collision of
this nature as described by
plaintiff that second cax, if it
existed, would have simply left
the scene without a trace. In
any event, overtaking not pleaded
and no application made to amend.

In the absence

Q

f reasons for these finding
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Court has to examine the evidence of the plaintiff as

recorded in the Judge's notes to determine whether there

o

vare any kases for the learned judge’s conclusions.

. [

The fact that the plaintiff’

s

testimony, Lthough
challenged by cross-examination was not contradicted by

evidence adduced by the defence, dves not deprive the learned
trial judge of his right as an arbiter <f fact to reject his
evidence on the basis that he is not & credible witness. in -

the case of Industrial Chemical Co (Ja} Ltd v. Owen Ellis

S Privy Council No. 25/85 the judgment in which was delivere
cn the 17th March, 198%, Lord Oliver of Aylmerton in

criticizing cowments made in the judgment c¢f this Court in
respect of unchallenged evidence; had the following to say

ot page 4¢ -
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*wWith respect, their Loxdships
consider thet this was a guite
impermissible conclusicon and on
two grounds. Fivst, 1t rests
upon the fallacy, sometimes
propounded frcom the ;a:y that
because the sworn testimony of
a witness cannot be directly
contradicted by that of znother
witness or by contemporary
documents, it must noecessarily
be accepted as truthiuvl by the

sudge regarxdless of hiis assess-
ment of the credibility of the
witness. Secondly, it seems to
their Lordships airectly to con-
travene the well-estaklished
principles upon which an appellace
court has to apprcach the task of
reviewing the trial Zudge's
findings of fact. The guesticn
wnich the Court should have
considered was whether there was
evidence before the lezrned trial
judge from which he ccould properly
have reached the conclusicn that he
did or wnether, on evidence the
reliability of whici it was for

him to assess, he was plainly wrong.'

P

The approach of a Court of Appeal in determining

-
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appeals against the findings of fact o trial judge was also
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dealt with in the English Court of Zppeal in the ca

Loxrraine Patricia Hiles v. Fenneth Charles Cain {(unreported)

|t

judgment - delivered on ihe léth December, 1989 by the Master

cf the Rolils in which at page 43 the following guote from the

speech of Lord Summer in The 85 Hontestrocom {(1927) &.C. 37 at

*What then is the re=al effect on the
hearing in a Court of Appeal of the
fact that the trizl judge saw and
heard the witnesses? L think it has
been somewlat lost sight of. OF
ccurse, there is jurisdiction to
retry the case on the shorithand ncte,
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fincluding in such retrial the
appreciation of the relative
values of the witnesses, for

the appeal is made a rehearing

by rules which have the force

of statute ...... » It Ls not,
however, a mere natter of
discretion to remember and take
account of this fact: it is5 &
matter of justice and of judicial
ckligation. HNcenetheless, nct to
hzve seen the witnessss put
appellate judges in a permanent
position i disadvantage as
against the trial judge,; and,
unless it can be shcown that he has
failed to use or has palpably mis-
used his advantage; the higher
Court cught not te take the
responsibility of reversing
conclusions sc arrived at, merely
cn the result ¢f their own

e comparisons and criticisms of the
witnesses and ¢f their own view of
the probablities of the case. The
course of the trial and the whcle
substance ¢f the judgment must be
lovked at, and the matier does not
depenc on the guesticn whether a
witness has been cross-examined to
credit or has been pronounced by
the judge in terms to be unworthy
of it. If his estimate of cthe man
forms any substantial part of his
reasons for his Jjudgment the trial
juage’s conclusions of fact should,
as I understand the decisicns, be
izt alone.®

in this case, the learned trial judge, though noti

explicitly commenting on the cre&ibility of the plaintiff,
came 0O certain findings which impliedly indicates that at
least on some aspects of his evidence the plaintiffi was
Gisbelieved. He, however did not dismiss the plaintiff as
untruthful but apparently, preferred to determine the issues
by an analysis of the content of his testimony rather than
using the advantage of "seeing and hearing him.” In other
werds, it does not appear that the learned trial judge's

estimate (of the plaintiff) forms any substantial part of his

3

¥

t

easuns for his judgment. As his reasons have to be drawn
inferentially from his findings it may be usgeful to examine

them against tihe evidence,
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i. There was an copen trench

This finding is supported by the evidence of the
plaintiff, who in the early part of his examinaticn-in-chief
£ E

testified to that fact.

—
2. Plaintiff crossed line to aveid trench without
assuring himself if road azcund corner of opposite side was
clear,.
This finding was arrived at in the face of the
following bicts of evidence which came from the plaintiffs
{1) "Excavation oun my side cf the rocad
50 I was restricted to about 2 It
from white line;
{2} I never crossed white line - always
o negotizte corner on my side of road;
o
{3) Capri was in my lane and ended up on
embankment on my rcight side of rcad.
Capri wae naking to overtake the
Hillman. it was & wide stretch of
reoad. I don't know what happened to
the Hillman. Hot true Capri was not
vertaking.
{<¢) Bus scopped at cellisicn peint on my
side of white line.”
This evidence revealed that the plaintiff maintzined
e throughout his testimeony that he was at all times driving his

venicle on his correct sice ¢f the reoad, and that it was the
defendant who was ‘trespassing’ on his side, thereby causing the

collisicn.

On what basis then did the learned trial judge find
that he had ‘crossed the line'? The answer appears to be as a

result c¢f the following evidence which was adduced in cross-

examination of the plaintiff -

" "Excavation on my side of the rcad.
Distance from excavation to centre
of road - trench with pipes.
Can't say how wide was bus -
naybe about © ft.
Don't know how wide was the excavation.
How much of road did iy take up?
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“I never measured it - I don't
know.

1 never crossed white line ~
always negotiate corner on my

side cf road. Capri was in

my lane and ended up on enbankment
on my right side of road.

it was a wide stretch of rcad.”

Then follows:

My measurements are by assumption.
Trench 4°' - 5' wide

rRoad about 187 wide.®

It is apparent, then that the learned trial judge
came te this finding by a mathematical calculation of the
assurned Reasurements given by the plaintiff e.g. 4 - 5 feet
of excavation {(assuming excavation COommences right up unto
plaintiff's left side) added to estimated width of bus -~ & £t
~ eguals 19 - 11 ft. s the plaintiff assumed that the road
was 18 ft wide, and assuming tﬁat the white line is in the
micddle of the road, then the bus would of necessity be cne to

two £t over the white line.

3

¥
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learned trial judge therefcre drew inferences
from the ‘assumed’ measurements offered by the plaintiff,
rather than act upcn the precise evidence of the plaintiff

that he was on his side of the recad. This he did in

. P

circumstances where the plaintiff had previocusly declined to

give measuirements andé afterwards, having been apparently pressed,

made it clear before doing so thal whatever measurements he
cffered weuld be by virtue of his assumptilons.

Iirn the case of Whitehouse v.Jordon (19861} 1 iAll BE.R.

287 at page 266 Lord Bridge ¢f Harwich had this to say -



"My Lords, 1 recognize that this is
a guestion of pure fact and that

in che realm of fact, as the
authorities repeatedly emphasise,;
the advantages which the judge
derives from seeing and hearing the
witnesses must always be respected
by an appsllate court. 4Lt the same

N
¥

ime: the importance of the part
played by these advaniages in
agsisting the judge to any particu-
lar conrluzlon of fect varies
thirough a wide spectrum ffOF; at cne
endﬁ a straight conflict of primary
fact bDecween witnesses, wheras
credibility is crucial and the
appellate court can hardly ever
interfere, to, at the other end, an
inference from undisputed primary
facts, where the zppellate court i
in Just as good & position as the
trial judge to make the decision.”

In keeping with this dicta, it is my opinion that
in the circumstances of this case, this Court can interfere
with tie findings of the learned trial Jjucge.

In wy view, the approazch by the learrned trial judge
is wrong. It is obvicus from the record, that the plaintiif,
was reluctent to give any estimate of distances. because hie
considered himself not gualifi to do so. In the end, being
pressed he gave cestimates which he clearly stated were
distances which he gave by assumption. ©n the other hand, he
nadéd already given svidence in clear and precise terms, in

respect to vhe positicn of his bus vis a vis the white line.

before and at the time of the collision. The mathematical
calculations based on these assumptions; and which the

learned trial judge obviously used tc contradict and reject
the plaintiff’s testimony re the positicn of his bus at the
time of the collisicn is in my opinion of no weight being
built on a foundestion which the plaintiff clearly stated was
inaccurate. I would conclude therefore that in regard tc
this finding there was no evidence upon which the learned
trial judge could properly have reached that conclusion, and

in the

T
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vent his conclusion is plainly wrong.
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3. Plaintiff created cobstruction on his opposite side

of carriage way

s the finding was based on finding Hc. 2 nothing
further need be added in that regard.

4. Speed in excess of 25 ~30 wm.p.h. going downhill

The cnly'evidence cf speed, left for the
consideration of the learned trial judge after his rejection
c¢f the pleintiff’s witness was that given by the plaintifi,
which was nct challenged in cross-examinacion. Short of

Gismissing the plaintiff as complecely untrustworthy, which

i)

o

h

&

id not do either expressly or impliedly, there was no
evidence upon which the learned trial judge could have come
t¢ this conclusion.

5. ‘Yhere was no second car being covertaken by

the defendant

The reason given by the learned trial judge for this
conclusicn has no evidential base and therefore cannot be
suppoerted.

in those circumstances, in sc far as liability is
concerned, I would allow the appeal and enter judgment
wholly for the plaintiff on the claim.

BAMLGEDS

I haVve read the judgments of Campbell and Mcrgan JJ.A.
and ayree with the reasoning and conclusions therein and

conseguently have nothing further to add in respect of damagyes.




MORGAH, J.&.:

in this acticn the plaintiff claimed damages
against the defendant for negligently driving her motor car

along the rozd from

e
pia

Mandeville to Santa Cruz thereby causing
a collision with and damage to his minibus.

43

The defendant denied the charges and f£iled a counter-

claim alleging that the accident was caused solely by the

h

intiff.

)

pl
At the date of trial the plaintiff and his witness

appeared with plaintiff's counsel. The defendant did not
appear but was represented by counsel. The matter proceeded
before HMarsh, J., who gave Jjudgment as follows:

"Plaintiff 2/3rds toc Llame.

uudgmenu for Plaintiff on

the {laim in the sum of

$1,66¢ by way of General

Damages and $4,575 by way

of Special Damages.

Counter claim dismissed.”
The plaintiff now appeals against this judgment.

The evidence of the plaintiff in chief was short.

On this day he was Griving his minibus on the rcad to

bend, because of an excavation which he lateyr described as

a trench with pipes ~ on his left side of the reoad, he was
restricted to a distance near the white line. This distance
he described as "about two feet®. Coming arcund the corner
hie saw a Hillman motey car approaching on its side of the
road and the defendant’s car, a Capri, in the plaintifi‘s
lane. He braked but the car cocllided in his right front

side,; then sped off the road and crashed in an embankment

o

on nis right side., He received injuries and medical
attention the cost of which was $25. His minibus, from which

he makes an average net daily income of $250, was out of use




1
Tie

-1G-

vo the position of the Capri.

notes of evidence,

As to pesition

The supporiing witn

was rejected

form

=1

judge

parc ©
R
made th

3

by the learned crial judge;

which are terse, says

"Distance from excavaiion to

centyre of road. Can't
low wide was bus -~ maybe
about ¢ ft. Don't |
wide was the excavation.
How much of road did it
never measured it -

WAS a
easurenents are
Troencn 4° -
wide."

l,x.\’ i
T100.
Road about 1’

of the car, the evidence 1s:

“tWiien ¥ first saw Capri it
was about bzto pehind Hillman.
Caprl was in my lane. Capri
was making to overiake the
1¢leano i don'it know whatu
happened o the Hillman. Hot

Lrue Capri was not
At collision Hillman
Capri was not beside it.

o
@55

gave evidence, Th

ovVer Co‘.hmﬂ\j N
.L"lc_L_.. gC"i -

evidence

is

did not in any way

his findings, and needs no reheadsing.
has state of the evidence, the learned tiial
follewing findings - pages 1% and i7:
i. That Plaintifi's supporting
wWwitness, hLCﬁaei White, the
conducior, failed to iwmpress
thie Court and kept on
1nsisting that there was no
excavaLion on Plaintiif's
side of the coad because
in the Court’s view, he was

aware of
thereof.
rejected
specifically

His evidence
Coram £1

-y
J;AL‘L

ﬂ/)
£l

[odia CSS':“
nch withouc

oIrner 04.
wag clear.

nimself L foad
514

the implicatzons

i5

nas
the follow:

ng:-

open itrench
actual words

line ©o
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Created an cbstruciion on

his opposite zide of
carriage-way.

oo

Speed in excess of 25 - 3
m.p.h. going downhill.

”here was no second cay

i>eing overtaken by the
Defendant - improbable that
it a collision of vhis

nature ag described by
PlaintxIff chat secona caxy,

if it¢ exizted, would have
siiply lefc che scene withoul
a wrace. in any eveni, Over-
Laking not pleaded and no

;

application made to amenc.

l.

Contributory Weglivence found - Plaintiff

b

=

to blame

- andant
LG b;ama

AWARD
General Damages = $5,000

Medical Expenses $ z5
Eus S, 000
55 of use at $1,4U0
pver week for 4 weeks 5,0LU0
;lﬁkgbzs
eral Damages = 5,000 less Z/3
Special Damages o 314,425 less 2/3

us,. Mr. Frankson was allowed to argue together,

The Learnsed Tyial Judge
in evaluating the
evidence in the case and
the facts and inferences
¢ be urawn thereioon,
erred in principle &ud
TOOK into consideration
extranecus and irrelevanc
macters, speculation and
conjecture, in arriving
at his conclusions.

ct

There was no evidence or
facits and infersences
therefrow to enaple chie

5]

-\
.

al—l
Lt
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learnea Trial Judge to
come Lo the conclusion
that the Plaintifi/
Appellant was guilty of
contributory negligence
and such finding was
councrary to law and
resulted in & grave
injustice ko the la;ﬁL;fI:

{3} The learned Trial Judge
erred in holding that the
los 5 il

-
oss cf use for & weeks
Clarwied py tiie Flainciff
Was eXCeS8LIVE ceaa

-

The defence filed a Respondent's Ioiice -

“{1) ©On the basis of the evidence
of the Piaintiff; the learned
trial Judge co;;e”“Lj found
that the Plai Ltlff s vehicle
intruded intce the Defendani's
side cof the road and driving
path and having so found;
ithe learned trLal Judge ougit
to have found that this was
the socle operative cause of
tne collision.

{2} There were material discre-
?ancieS/lncons*gt ncies in

espect of the tescimony of
Lne Plaintirf and his
wvitness, Michzel ¥hite, anc
these were such as vo render
the Plaintiff's case unreli-
able and to provide & basis
for the learned trial Judge
to reject ciie testimony of
Loth witnesses.

{3) A material aspect of che
Pleintiffs case, namely that
the Defendant was overcaking
another vehicle, was not
yl&dded and Ltiere was no
application tc =tend the
pleadings to insert this
allegatiocn, despite the fact
that the Plaintiff sought
te rely on this at trial.”

The learned trial judge, having found che supptrolny
witness unreliable, salid that he relied on the evidence of the
plaintiff alone. fe found there was an excavai.on as evidenced

by the plaintiff.

o

A8 to the third ang £«
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evidence before the learned crial Jjudge to cone Lo any ©
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cncse conclusions? He aid not specifically stacve that he
took into account the estimate of distances which was given

by the plaintiff as altogether he gave no reascns for any

o

s}

of hzs findin of fact. HWevertheless, learned counsel for

ul
o

the defence urged that the learned judge must have taken into
account the estimacve of distances as i was his assessment
of this aspect of the evidence from wiiich he came Lo these

findings.

assercions of the plainciff’s own inability to judge distances
and his reluctance to make assumpiions. The record is clear
that when he succumbed to tiwe urgings of counsel he made what
1 call, uneducated guesses. Defence counsel apitly called

tr

them "opinions” - which [ accept they were - and for which

e said the plaintiff had neither the necessary skill nor
gqualification to make. &ny positive findings on this, in

my view, would be unreasonabkls, as againsc the other precise
and ungualified evidence from him that he was between the
white lime and the excavation. The reality that he was unable
to tell distances was patent. Had he been asked to point

out the dist

7}
[

nces, and those measurements were agreed Ry

|#H]

ounsel and the Court, then difforent consideiraiions could

O

&
(%

ey rm
i

. The reliability of the distances he gave was extin-

his assertions of his incompetence co judge and

L3

guished by
+»t would be plainly wrong and a misdirecvion to accept or
rely on that evidence as probative against the clear and
consistent evidence that he was on hisg side of the road and

thiat he never crossco the white line.

s

The plaintiff said that he was travelling ac
Z5 m.p.h. I can find no basis for a finding by the judge

(supra} that he was travelling "in excess of 25 ~ 30 m.p.h.".

bt

ie was not crogss-examined as o speed. Zimilarly, there
is no evidence on which o base z finding that "thare was

ne second car being overvaken®..
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The evidence from theplaintiff; in chief and in
cross~examination, was that he saw the Capri almost six feet
behind a Eillman car and in its wrong lane "making to over-
take the Hillman", clearly meaninyg chat the driver of the

- Capri had positioned herscli {0 overtake. in answer to a
later guestion frow respondent's counsel, however, he said,
"Hot true Capri was not overtaking®. Defence counsel on this
last answer has concluded that the plaintiff’s case was thac
there was an zct of overtcaking on which plaintiff relied and
had neicher pleaded, nor scught amendment to plead. This

13 not 30, On the evidence given by the plaintiff, Lhe over-
taking had not begun, and, therefore, it was not necessary

to be pleaded. in any event, it is my view that his pleading
that "he was driving on the wrong or improper side of the
road® would, in the circumstances of an overtaking, be
aceguate. The factis that no "overtaking® was sleaded or

ev.idenced and that finding i3 wron

[{e]

This Ccourt is loath te interfere with the findings

of fact of a trisl judge who is entitled to assess the

Co. {Ja.} vs, Bllis, Privy Council Wo. 25725 delivered on

i7th March, 19%¢¢, Lord Cliver commenting on the principles
upon which an Appellate Court must approach cthe task of

reviewing the trial judge’s findings in a macter wheve there

"Yhe guestion which the Courc
e should have considersed was
whether there was evidence

bafore the learned trial
judge from which he could

properly have reached the
conclusion that he did or
whather on evidence, the

reliability which i1t was

for hiwa tc assess, he was
plainly wrong.®
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in my view there was no evidence before the leained
judge, in this case, to support the findings to which he
came. The totality of the evidence shows that the defendant
was wholly to blame and the plaintiff is entitled to a
judgment on his claim and the counter-claimn.

tlo item of special damage was challenged,; as it
could have been, by the defence, a clear inference that the
figuras were not in dispute, and, in my opinion, there is
no reason to deprive the plaintiff of special uvamages as
pleaded.

Finally, it is my view that the decision of the
learned trial judge is one to which no reasonable Court could
come. Accordingly, ¥ would allow the appeal and enter
judgment for plaintiff on the claim and counter-claim as
pleaded fox $23,725, being as to general damages 55,000 ana
as to special damages $23,725, with costs of this appeal

and of the Court below to be agreed or taxed.

The appeal is allowed. Judgment of the Court
below s varied by substituting therefor judgment for tne
appellant without contributory negligence in the sum of
$28,725 with costs here and in the Court below to be taxed

if¥ not agreed.




