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tion. He has contended thab the whole of the Crown’s case turned upon the A

i i i f the taking away of &
identification of the bicycle and that the mere 3v1dex.1ce of away
ll:}g;ciec:;zll]d bave been a very weal case and no jury would have inevitably

ieted upon fthat evidence. )
co;‘::rned Ic)-.ounsel for the Crown uHimately uuuced.ed thet the evidence i;)f
identifiention may have substantially affected the minds of the jury, and he

has conceded that in those ciroumstances one cennot tell ‘to what extent the B

jury's minds were affected by the inadmissible evidence and therefore the

iction eannot be supported. ) ) )
OUEWVLG ;:a rx‘mble to say that with that evidence removed the jury would in-

evitably have come to the same conclusion of guilt and we therefore hold that
the conviction must be gquashed. :

The question then ariges, is this o cuse in which s new trial ehould be C

his evidence we are of the view that in the i‘ntere,st' of
;J\::;f:ad: ngvfo’:;iati ought to be ordered. We will therefore granbthll: applufu-
tion for leave to appesl, treat the applicalion as the appeal, quash : le1 cm;;vml;
tion and order a new trial. In view of fhe fact that the appe!la(rlx a8 eald
in custody since the trial of #his case, on May 7 last yesr, and we wou

make the cbservation that he had been on bail prior to this frial, we think D

is i i i d be granted bail pending the
hat this is o case in which the appellant shoul . i L
ia: tti:l. Beil will be fixed in the sum of £60, with a surety in a like sum.

Appeal allowed and a new trial ordered.

GEORGE HENRY v. JAMAICA TELEPHONE CO., LTD.
[Court or A¥PEAL (Waddington, Eccleston ard Fox, JJ.A.), March 19, 1969]

Court of Appeal—Application to dismiss appeal for want of prfrsect{ﬁ'mt—!)i._gcrerion
of court to make such order as may be just—No material on which discretion exercisable—

Court of Appeal Rules 1962, r, 30 (1) (a).

Under r, 30 (1) of the Court of Appeal Rules 1962 the court l.nay. dismis; an appeal
for want of prosecution or it may make such othe:r order'as the justice o'f ]t e caf: I;‘l::i
require, In this latter case the court must be furnished w15h some matem?uo; wl Z- 4
exercise its discretion, and in the absence of such material the court will dismis
appeal.

Appeal dismissed.

Mo cases referred to,
Maetion to dismiss appeal for want of prosecution.

N. Hili for the applicant.
N. Wright for the appellant.

" WADDINGTON, J.A.: This is an application by the respondent for the dismissal of
f prosecution. )
th?]’izp:;‘:dgj\fi:v ;l[;tdoinpsupport of the application discloses that the notice ozfga[l)g;:!
was filed on August 11, 1966. The record of the appeal was iettled on Aurgu'st 1: the,
but the record was not filed as it appears from an affidavit by the so 1c1ttor (?lr b
appellant that the notes of evidence which formed part of the record_ were 1o farlfé iimel;
An application was, accordingly, made by the appellant for an extension o ;

B

H

I

H month of your tenangy which will expire next 5

A within which the record should be filed, and an order was made on that application

granting an extension of the time to Fanuary 8, 1969, The record has, however, up to
the present time, not been filed, and no afidavit has been fied by the appellant explain-

ing why the record was not filed in accordance with r. 30 (1) (a) of the Court of Appeal -

Rules.
It appears also from the affidavit which has been filed in support of the application

B to dismiss the appeal that an affidavit of service of the notice of appeal as required by

r. 30 (1) (b}, has not been filed,

Counsel for the appellant agrees that this js the position, and he concedes that Mr.
Hill’s submissions as regards non-compliance with these rules are indisputable; but
he asks the court to exercise its discretion under r. 32 (1), and instead of dismissing the
appeal make such other order as the justice of the case may require, .

The position of the court in so far as r. 30 (1) is concerned is quite clear. The court

such other order as the justice of the case may requfre, the court must be furnished with
some material on which it can exercise jts discretion, No such material has been placed
before the court, and the court is therefore constrained to act in accordance with the

D first part of the rule by dismissing the appeal for want of prosecution.

" The respondent will have the costs of the application,
Appeal dismissed.

KENNETH WHITE ». DOROTHEA BROWN
[ [Count OF ArPEAL (Shelley, Eccleston fmd Fox, JL.A.}, Marchi 21, 1969}

Landlord and Tenant—Monthly tenancy—Notiee to quil given by landlord—
Holding over by tenant after expiration of notise fo guil—Bjectment proceedings
by landlord—Removal by tenant after servige of sjeotment summons—Distress
for rent by landlord at new premised occupied by tenant—Whether removal by
tenant “freudulent or clandestine’ —Whother distress lowful—Landlord and
Tenants Law, Cap. 206 [J.], 5. —Rent Restriotion Law, Cap. 341 [J.], 5. 40

The plaintiff appelant rented o room from the defondant respondent on g,
monthly tenancy, rent being due on the 28h of each month. The defoudant
served the plaintift notice fo quit "'on July 2%, 1965, next or at the end of the

er bhe end of August 28, 1065.—
month from the date ‘of the service of this notice on.you.” The plaintiff con-
finued to decupy the room and the defendant filed gjectment proceedings against
him. The plaintif having -been served with the summons, moved to new
premises on either Meptember 94 or 25, 1865, and handed the defendant the
key for the room that ‘aftefnqon. The defendant caused a landlerd bailift to
levy on the plaintifi's furniture at his new residence dn October 26, 1965, for
arrears of rent to September_28, 1065. The plaintiff sued the defendant for
trespass consequent on an iHegal levy, and to this action, the defendant pleaded
a specisl defence. by virtue of 5. 8 of the Landlord and Tenants Law, Cap, 206
[7.]. The resident magistrate found that the distress wds lawiul, and entered
judgment for the defendant. On appeal, :

Held: (i) on the faets of the case the tenancy wes determined when the
defendant accepted the lrey for the room from the plaintiff;
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(ii) the plaintifi's failure to give prior notice of his removal to the defendant
was not in breach of s. 20 of the Rent Restriction Law, Cap. 841, and did nob
in uny way prejudice his righte;

(iit} the removsl by the plaintiff of his geods was not clandestine or fraudulent
or with a view to elude distress. The distress was therefore iHegal and the
plaintiff was entitled fo o judgment for the specisl damages proved, plus general
damages.

Appeal allowed.

Cases referred to:
{1) Smith v. Roberts (1892), 9 T.L.R. 77, C.A.
(2) Brown v. Draper, [1044] 1 X.B. B09; [1944] 1 AN E.R. 248, C.A,
(3) Brown v. Brash and Ambross, [1948] 2" K.B. 247; [1948] 1 All E.R. 922,
C.A.
(4) Gray v. Stait (1888), 11 Q.B.D. 668; 62 L.J.Q.B. 413, C.A.
(8) Parry v. Duncen (1831), 7 Bing. 248; 6 Mco. & P. 19.
(8) Inkop v. Morchureh {1861), 2 F', & ¥, 601, N.P.
(7) Keeves v. Dean, [1624] 1 K.B. 685; 92 L.J.K.B. 203, C.A.

Appesl from the judgment of a resident magisérate,

H. G. Bdwards, Q.C., for the appellant.
R. N. A. Henrigues for the respondent.

SHELLEY, J.A.: On October 11 last, we allowed this appesl and said we
would put our reasons in writing. By way of explanation of the dela;r 1 should
say that on November 15 the matter came on for the ressons to be given. We
were then faced with s motion, in effect, to re-hear the appeal. That motion
was heard this morning and has been dismissed. We now proceed fo give our
reagons for allowing the appeal.

The pleintiff/appellant rented & room from the defendant/respondent on a
monthly tenancy, rent being due on the 2Bth of each month. The defendant
served the plaintiff noties to quit “*on July 28, 1965, next or at the end of the
month of your fenancy which will expire next after the end of August 28,
1985—month from the dabe of the service of thig notice on.yon." The plaintiff
continued to cccupy the rcom end the defendant filed sjectment proceedings
against him. The plaintiff having been served with the summons, moved to
new prernises on either September 24 or 25, 1985, and handed the defend‘m.lt
the key for the room that afterncon. The defendant caused a landlord bailiff
to lavy on the plaintifi's furniture at his new residence on Octcber 26, 1965,
for arrears of rent to September 28, 1966,

The plaintiff's action s for trespass comsequent on illegal levy., The defence
is » special defence by virtue of a. 8, Cap. 206, The Landlord and Tenants Law,
which provides—omifting the words that are nob relevant :

“In case any tensnt . ., of sny tenements ... upon the demise or
holding whereof any rent is or shall be reserved due or mada payable, s!mll
fraudulenfly or clandestinely convey away or carry off or from such premises
hig goods or chattele, to prevent the landlord . . . from distraining the same
for arrears of rent so reserved due or made payable, it shall and may be lawfil
for every landlord . .. or sny person by him... for that purpose.luwiully
empowered, within the apace of thirty days next ensuing such conveying away
or carrying off such goods or chattels as sforesaid, to take snd seize such
goods and chattels wherever the same shall be found as a distress for the
said arrears of rent.'’

The learned resident magistrate found, infer alia:

{1} the notices were valid;
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(2) plaintiff moved on September 28, 1965, without leaving any goods to
satisfy o disbress aftor he had commenced another mionth without pre-
viously edvising or giving any nobice to the defendant under the provisions
of 8. 20 of Cap. 841, the Reny Restrictions Law;

(8} plaintiff moved clandestinely and fraudulently end handed her (defendant)
the key thereafter; .

(4) the tensncy was not determined;

(6) the distress was lawful.

Mr. Edwarde contended and Mr. Henrigues eonceded, properly, in my view,
that the appeal should be allowed for the following reasons :

{n) the tenancy wnw at an end befors the lovy was made, and .
{b) the right to levy conferred by s. 3 of Cap. 206 was effective only eo long
a8 the tenancy lasted. ) :

The end of the tenancy
The defendant paid in evidence:

“T had given plaintiif notice to quit the rcom. I Qesized him to remove
and thé earlier he removed the better. I eventuelly took out summone to
eject the plaintiff. September 80 was return day of that summons. Plaintiff
left premises befors September 80. I was pleased that he had Ieff. He
brought the keys after he left. On my return from work about 5.00 pm, T
heard that plaintiff had removed, Plsintiff brought the key about half an hour
atter I came from work.”

In these ciroumstances the commonsense view must be that the tenancy was
ab an end whether the notidd was valid or not. To hold othéFwise would be to
permit the landlord to“hold with the hare,and hunt with the hound’and grave
injustice would bs done to the tenant. Howsever, one need not rely upon
commongense view, reliable as it may be, This is eminent authority support-
ing the view fhat the tenancy was at an end. In Smith v. Roberts (1), the land-
lord applied to the tenant for permission to send his worlomen upon the premises
to do repeirs which the landlord was obliged to do under s magistrate’s order,
The tenant, through her solicitor, on March 4, 1881, informed the Jandlord that
while she could not prevent the repairs she would not consent, and would treat
it as a disturbancs. On Mareh 6, 1891, the tenant's solicitor sent the key to
the landlord seying that the temant’s holding was determined. The landlord
retained the key until sometime in June, 1891, The lundlord brought an seticn
to recover rent ulleged to be due on March 25, 1881. The Court of Appeal
(Lonp Hemer, M.R., Lores and Eay, L.JJ .} affirming the judgment of Dennan,
d., held the tenancy was put an end fo by mutual agreement followed by the
acts of the parties. ‘

I am of the view that the facts of the instent case show cleatly that the
defendant wished to ferminate the fenency and when she aocepted her key
she intended o and did finally put an end'to the tenancy, therefors the resident
magistrate’s finding thab the tenancy was nob determined cannot be upheld.

The plaintifi's failure to give prior notice of his removal to the defendant
was nob in bresch of s. 20 of the Rent Restrictions Law, Cap. 841, and did
not in any way prefudioe his rights. The provisions of s*20, Cap. 841, only
spplied to protect him whilst the tenancy was in oxistence. The seotion snye
the tenant “‘shall be entitled to give up possession of the premizes only on
giving such notice as would have been required under the original contraeb
of tenancy.” The plaintift may have removed his goods but nevertheless have
retained possession of the room. It was ab the moment the landlord acceptad
the key from him that the plaintiff surrendered his possession to the lendlord,
dotermined the tenanoy, and wenb out of the orbit of the Renb Restrictions
Law. See Brown v. Draper (2), and Brown v. Brash and Ambrose {8).
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The right io levy ) . A
At common law -a landiord has e right fo levy on .goods (with 'certn.m
exemptions) on the premises in respect of which rent is in srrears whilat the
tenancy subsists, Section 8 of the Landlord and Tenants Law, Cap. 206,
permits the landlord, within 80 days to follow ‘and lavy upon goods fraudlilAenf:ly
or clandestinely removed to prevent the landlord from levying on']y where ?hey
would. have been distrainable if they had remained upon the demised premises) B
To that extent Fray v. Stait (4) applies. For purposes of &. 3. of Cap. 206, the
burden of proving that the removal of the goods was clandf:stme or fraudulent
rests on the landlord. To justify the landlord i.n pursuing thfam, he must,
show that they were removed with a Iitz“; to deprive him of a distress—Parry

. n (5}, and Inkop v. Morchurch (6).
vp‘g;"&mgre{nt) 'respecb topthe learned resident magistrate, I am ‘unnble_ to find C
any aevidence fo supporb his view that the removal by th? plaintiff of ]:us' goods
and chatfels was clandestine or fraudulent or with a view to elude c_hatreaa.
The mere proof that the defendant did not know.of the t.emoval unhl‘nitar-
wards is not in my view sufficient to show that it was eifher chuEndestme or
fraudulent. The defendant's evidence is silent as to how the plaintiff removed, D
". excepb that he did so whilst the defendant was away .s.t- worle, and that some.
body told her so; there is mobhing in the plaintiff’s evidence to suggest that he

landestinely or fraudulenfly.

lef;n‘:si‘;entalty, {he resident magistrate's finding thab tl?e plaintift 'rpmoved on
September 28, 1085, iz not supported by fhe evidence since the evidence as to
the dafe of removal wag thab of the plainiiff that it was Ee})te'mber 24 or 25, and 1
that of the defendsnt that it was before September 80, which was the return I
day of the summons. Heptember 24 or 25, it would seem, places the le‘vy
outside the period of 80 days allowed by &. 8 of Cup. 206. However, the point
was not taken and it is nob necessary to rule upon it.

in the instant case, when fhe plaintiff removed his goods and handed over
the key to the defendant, who aceepted it, on the .24&1 or 26th or 28%.}3, iqr that -
matter, he was entitled fo do se without incurring any further obligation to
the defendant by way of rent. 'The tenancy having thue been then and there
effectively terminated, the defendant’s right to levy ceased altogethar' and
theresfter ehe would have had to use some other method, for example, s'mﬁ, to
recover arrears of rent due and owing at the time the teas!.nc-y- was iserntma.ted.
Therefore, the levy on Cctober 26 was illegal and the plaintiff was entitled to @
& judgment for the special damages proved, plus genersl damages.

ECOLESTON, I.A.: T ngree with the judgment just delivered hy my brother,
Mg. Juarice Sasitey. 1 have nothing further to add.

FOX, J.A.: Op the findings of fact which have already been stl;ated in the
preceding judgment, the learned mogistrate seems to have arrived et the 1y
following eonclusions : .

¢nancy was in existence at the date of the removal beonl}se “the
- . 'theiet re:eiv:tral of the key without evidence that the defendant freated the
room as her own was nob suffieient proct that she accepte} the tenancy
n end'’; i

(2) g:e::( siter )such removal the plainkiff continued ﬁo.be in possession 'of I
the premises becruse he had not given notice to give up possession in
accordance with the provisions of Cap. 841, s, 20 (1}; . o N
(3) being o tenant in posséssion, whose temancy was still subm'stmg, the
plaintiff wns not in a position to sveil himself of the probectmn. of the
rule in Gray v. Stait (4), which prevents a landlord from following and
distraining his tenant’s goods which have been frauat'ﬂently removed £;.o
escape n distress from rent due, if at the time of the distress the tenant's
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A inferest in the demised premises has come to an end, and he js no longer
in possession;

(4) the distress was therefore justified by virtua of the provisions of Cap. 208,
8. 8.

Ik is trus that ncoeptance of the keys of the premises by the landlord i nob

B necessarily an unequivocal act evidencing an intention to sceeph surrender.

However, where, ps in this case, the landlord purported to give two nobives

to quit, took out & summons of ejeckment, and admitted that she desired the

plaintiff to remove, "'the earlier the betber”, her aceeptance of the keys from

the plaintiff withoub protest, and with only an enquiry sbout the rent in arresrs,

coupled with the complete removal of the plaintiff from the premises, are

C inconsistent with the continuance of the existing tenaney, which must therefore
bo regarded as baving been '‘surrendered by operation of law'".

The second conclusion of the learned magistrute appears to be based upon
hig finding of fact that the *‘plaintiff moved on Beptember 28, 1965 . . . after he
had commenced another month’. This finding is not supported by the evidence.
The plaintiff enid that he moved on either September 24 or 25, 1968, . The

D defendant did not state the date of removal but she said that this was before
Bepember 30, 1065, On this evidence, the learned resident magistrate could
have found that the plaintiff moved on either September 24 or 25, but it was
Dot open to him to find that ha moved on Beptember 28. This view is sireng-
thened when it is noticed that the levy which the defendant esused to be effected
on the plaintifi's goods was "'for 3 months . . . rent due June 28, 1965, July 28,

E 1965, and August 28, 1985, in advance , . . No levy was made in respect
of the rent which would have becoms due if the plaintiff had commenced

another month on Septermaber 28, and the only reasonable inference in the
circumstances is that no such levy was made because the plaintiff removed

prior to that date and no rent for that month was dus. .

In this factusl situation, it is not at ull clear that the defendant iz entitled
to the protection of the provisions of g, 8, Cap. 206, beoause the fact of the
levy having been made ''within the space of 80 days next ensuing such con.
veying away' of the plainifi's goods, has not been satisfactorily established.
The real significance of the situntion, however, is that, if the plaintiff removed
prior to Beptember 28, 1965, he cannot be regarded as having held over after the
termination of his tendney so as to have becoms a statutory temant. On this
@G ground alone, he was therefore free to give up possession without giving the

nofice required by the provisions of s. 20 (1) of the Rent Restriction Act,

Cap. 841,

Butb even if the magistrate's finding of fact was supported by the evidence,
snd the plaintiff is to be regarded s & sbatutory tenant, the magistrate’s
second conclusion misconceives the purpese and effect of the provisions of

)

H s 20 (1), Cap. 841. These provisions apply only when the fenant ““retaing

possession™ of the premises, They convey a personal right in such a tenant
not to have an order for possession made pgainst him unless certain specified

condifions sre fulfilled; as Lusn, J., observed in Keeves v. Dean (T) ([1924]- -

1 E.B. at p. 686), the tenant is given & "‘status of irremovability'’, Having once

aveiled himself of the privilege of holding on as a statutory tenant under the

I qot, the tenant cannot just leave when he chooses. If ha does, he is liable

for the payment of rent for the period of such notice as would have heen
required under the original contraot of tennnoy. ‘

This is not to say that without notice he is unable to give up possession,

It he vacates the premises without any intention of returning he forfeits his

stotus as a statutory tenant, snd deprives himself of the protection of the Act.

Brown v. Draper (3), Brown v. Brash and Ambrose (8). This would be the

posibion in this cnse if the plaintiff did in fnct hold over affer the termination
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A

i . He would have given up his personal right under the Act
:fh:&sh‘;e!:::gg ouf 2f possession. Consequently, even if }19 ha;';i assumed Phe
“ghatus of irremavability’’ which the Aot creates, by.becommg a HOH'FUGUP.{L“‘%
tenant'’, he would have voluntarily surrendered this sbatus a_nd could ne; er
claim its benefite nor be compelled to its burdens: As pointed ou]';l-a z‘ve,
he would have o pay such remt as was due, bub this would be an obliga 101;
flowing from the original contract of tenanoy, snd not from the provisions o
th;nmt:;'e, light of these considerations, it is obvious thab the‘ third and _fo;jrt.h
eonclusions of the learned magistrate are unten?b!e. At the time of the dis ress.
the plaintiffi's interest in the demised premises had come to an eni, ;n
he was no longer in possession. He was, therefore, entitled to the protection

i . Steit (4).
o Ith:gg}ae ::itg,mgng Eave E:(Zthii]g further to add f:uv bhe opinion whie_lil has
been expressed in the preceding judgmen!:, that there is nob sufficient e:: e&':::::
to supporh the finding of the learned megistrate that the remocval was clan
tine or fraudulent.

T agree that the appesl should be allowed. D

llowed the appesl and seb
HELLEY, J.A.: F¥or these ressons the court a an
nsisde the jud;rment and dirscted fhat judgment be entered for the plsmt1ﬁ£ic;r
£35 with costs to the court below to be taxed or agreed, and costs of appeal, .
Appeal aliowed.

Solicitors : R.- 4. Penso (for the sppellant); J. H. N. Forrest {for the respondent). B

®
ASTON PANTON v. IRA BROWN
[CourtT oF APPEAL (Waddington, Eccleston and Fox, JLA.), March 21, 1969]
Appeal—Application to file grounds of appeal out of time— Discretion—Appeal not G

shown fo have merit—No ground for exercise of discretion in favour of applicant—
Judicature (Resident Magistrates) Law, Cap. 179, 5. 266.
The discretion vested in the Court of Appeal by s. 266 of the Judicature (Resident

Magistrates) Law, Cap. 179, to permit grounds of appeal to bf% filed after the time l‘qr
so doing has expired will not be exercised in favour of an applicant where the court is g

satisfied that there is no merit in the appeal. e
Appeal dismissed,

No cases referred to.

Motion for leave to file grounds of appeal out of time,

W. B, Brown for the applicant.
N, Burgess for the respondent.

INGTON, J.A.: This is an application for leave to- file grounds of appeal
aft‘::‘:EeDdate for d(;ing so had expired. The judgment was d.el_lvered on July 1]5], 1?68[1,
and notice of appeal dated July 22, 1968, was filed by the solicitor for th_e agpe ;;:1 Sjt
July 24, 1968. The reasons for judgment were filed on July 29, 1968..but in the ab [a
of counsel for the appellant, who also appeared for the appellant in the court below,
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it'is stated that the reasons for judgment were only received by the instructing solicitor
on August 6, 1968,

In the meantime, according to the affidavit to which 1 have referred, counsel had left
the island, on July 24, 1968, on vacation, and he did not return to his chambers untjl
August 26, 1968. He returned to find the reasons for judgment which had been sent to
his chambers by his instructing solicitor for the purpose of settling the grounds of appeal
which, he said, he did on August 29, 1968, and which grounds were filed on September 9,
1968, It will thus be seen that the grounds of appeal which should have been filed on or
before August 27, 1968, were not filed uatil September 9, 1968, more than twenfy-one
days after the filing of the reasons for Jjudgment. Counsel says that the failure to file
the grounds of appeal in time was due (o his inadvertence, and he calls in aid 5. 266 of
the Judicature (Resident Magistrates) Law which provides that whenever any of the
formalities prescribed by the Law shall have been inadvertently, or from ignorance or
necessity, omitted to be observed it shall be lawful for the Court of Appeal, if it appear
that such omission has arisen from inadvertence, ignorance, or necessity, and if the
Jjustice of the case shall appear to so require, with ot without terms, to admit the appel-
lant to impeach the judgment, order or proceedings appealed from.

It appears to this court that on the facts stated in the afidavit the failure to file the
grounds of appeal was due rather to carelessness on the part of counsel who, at the
time when he left the island, must have been fully aware of the fact that an appeal was
pending or likely in this matter, and it was therefore incumbent upon him to have
taken the necessary steps, in consultation with his instructing solicitor, to see that this
situation did not arise. .

The discretion which the court is being asked to exercise in favour of the appellant
under s. 266 can only be exercised if the justice of the case shall appear to so require,
It has been pointed out to counsel that in the affidavit which he has filed there is no

“reference whatever to the merits of the appeal. Learned counsel referred the court to
the grounds of appeal which appear in the record to have been filed out of time, and he
submitted that reference to those grounds of appeal would show that there was some
merit in the appeal. The court does not agree with this submission. It appears that this
appeal is one purely in respect of questions of fact op which the resident magistrate, in
his reasons for judgment, said this:

“This action is based wholly on fact, and after seeing the witnesses in the witness box
and observing the manner in which they gave their evidence I found as a fact and
came to the conclusion . . . »

and then followed the various conclusions to which he arrived and the reascons for his
giving judgment in favour of the respondent,

In the opinion of this court no merit has been disclosed in respect of this application
and, in the circumstances, the court refuses the application, with the result that there
being no grounds of appeal before the court, the appeal is dismissed.

The respondent wilt have the costs of the appeal £15,

Appeal disntissed.
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