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WRIGHT, J.A.:

On‘ﬁarch 7, 1989 the Court déibmissed this appeal
from the Ordsr made by Panton, J. on Japuary 15, 1988 in
resclving the guestion presented by the plaintifif/
respondent (hereinafter raferred to‘as ‘the wife') for

determination on an Originating Summons. We made certaii

f

orvders which will appear later ané promised to put our
reasons in writing. My reasons for concurring in that
decision follow.

" In her Originating Summons the wife claims ~

"to be the registexsd owner of an
estate in fee simple as Jcint Tenant
with Slydie Basil Josaeph whitter of
all that parcel of land known as
Fairfield in the Parish of £t. James
comprising 1l acres and 28% perches
and being the land comprised in
Certificate of Title reglstered at
vplume 1089 Folio 37Z of the
Pecister Book of Titles."
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The gquestion presented was -
nmyhether the dissolution of the
marriage which previcusly subsisted
between the Plaintiff and the
Defendant and the eviction of the
Plzintiff from the aforesaid
groperty by the Defendant inter
zlia constitutes a severance of
the Joint Terancy between them and
the substitution of a tenancy in
common in egual shares thereafter."”
The Orders sought are =~
"in the event that the Honourable
Court answers the aforesaid guastion
in the affirmative. for an Order
that the Joint Tznancy be and is
severed and, be and is cubstituted
by a tenancy in common in equal
sharzs.
and for an order that the said
nroperty be partitioneﬁ.byAsale
or otherwise. S
znd for an order that the costs of
=nd incidental tc this summons be
»aid by the defendant.”

It is patent that the nrimary question for deter-
mination is whether the wife did accuire the claimed
sstate in the property. The first indication as to the
route which would be taken by the search for the answer to
the guestion is that the Cantract for Purchase was signed
by both parties and thea title was issugd in their names
as Joint Tenants. From this point onwards the route becomes
tortuous renderind an investication of the relationship
betwean ths partiss necassary.

The rarriage relationship botween the parties had
subsisted from Aucust 18, 1654 to June 13, 1984 when by
decree of the Bromley County Court in Zrncland it was dis-
solved on the undefended nivorce Tetition presented by the
wife on tha ground that the partics had lived apart for a
gontinuous pariod of at least five years immediately

preceding the presentation of the netition., That period

was stated to have comménéeﬂ on April 15, 1975.

i . . T - .
- - - . - T
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The evidence before Panton; J. consisted of two
affidavits by the wife andlthrge hy +he defendant/appellant
{nereinaftar referred to as ‘the husband’) with related
oxhibits., By her first affidavit dated 28th ¥ay, 1987,
the wife sought to establish her clazim or the basis that
ths propertf in guestion, an exruisite dwellinc house, was
rurchased as the matrimonial homs. Rut the husband
countered that that was not so, allecing that at the time
of the purchase the matrimonial home was at 22 Edward Road,
Bromley, ?ént, Encland, whéfé they had lived for twelve
years. Fis account of the purchase was that on a visit to
Jamaica in Augmst 1574 he decidesd to purchase the property
as an investment in Jamaica aﬁd informed his wife that the
purchase would be made in their joint names for his owm
convenience and zdvantanz. In support of that contention
e alleged -
1. That all nagotiations had

been conductad by him alone

without any assistance from

+he plaintiff/respondent;

2. The denosit of $15,000 was,

paid by him persecnally after

which he took possession of

the propertv:

. A Ffurther deposit of £14,909
was paid by him via an over-
Araft facility with his bank;

[¥3)

=

. That the final payment of

465,825.88 to comploce tha

purchase price of £94,000.00

was paid by his bank on his

behalf.
In support of this final contenticn he exhibited the copy
of a letter which he maintained was sent to his Bank
Manager but tc which there is no further reference., It is
dated Wovember 10, 1274, a mere two rwonths after the
signing of the Contract for Purchase which is dated

September €, 1574. 2n observed peculiarity is that the

mank Manager in making payment of +he amount to the
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husband’'s attorney makes no reference to the letter of
November 15, 1974 which readss

“The Manager

parclays Bank International Limited

77 King Street

Kingston

JIAMATICA 4.

Near Sir:

Re

Cr-

Cromaty Fairfield Estate

T write to confirm our telephone
conversation and my instruction for the
bank for the loan overdraft facility given
to me on my securities, to complete ny
pronose purchased of Fairfield Estate.

As I mentioned to you I am having
domestic problems with wy wife. Neverthe-
less, please take this as my instruction
to transfer money from my overdraft faci-
lity to my Lawyer to complete my rurchase
in my name and my 'fe, for convenient
reasons, Mre. Monl , Whitter who has
agreed to hold same in trust for me.

Many thanks for your kind assistant.
See you soon.

vours faithfully,
J. WHITTER & COMPANY

3 D06 0 GC O OGS &0 dT s

$.8.J. Whittexr”
The bank®s lettsr dated 5th February, 1875 accompanying
the cheque is as follows:
"vegsrs., Nation, Lord & Co.,
attorneys-at-law,
1%a Union Street,
MOWTEGD BAY

Dear Sirs:

pr, and Mrs., S.B.J. ¥hitter -
purchase of Property “‘Cromarty”, Saint James

we refer to your letter of the 5th February.
and enclose our chegue in the sum of "
$65,885.88 in full settlement of the
nurchase price of the above nroperty.

The chegue is sent to you on the under-
standing that you will send us the relative
Certlflcate oF Tl*lc free of encumbrances.

1
[
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nplease sign and raliurn +he attached copy
4

r
of this lettesr as vour acknowledgement.

vours faithfully,

w7, L. SHITH .
ESSISTANT MAMAGER
encls.
cc: 77 Ring gt . rRranch’”
The wife’'s affidavit dated November 5, 1987 in
reply admitted rhat at the relevant time the matrimonial
“home was indeed 22 Edward wcad, Bromley, Kent which ohe
alleged had becen acguirad L¥ funde provided by both partics
though the title was rogistered in her name alone. Further,
she contended that the Fairfield prapérty wagz acauired
because they had decided to return IO iive in Jemaica in
?ursuanCe of which intention she ¥as persuadeé to sell
22 Eaward noad the nett proceeds of which wers used by her
nusband to meset certain liabilitiss in Fngland. Her
decision to éell rhe matrimenial homo and fgive the Drocesas
of sale to hsr husband was bhased On the fact that they had
acquired a permanént home 2t Fairfield. 8o vast was hig
indeﬁtedness tha+ the proceads of e sale were insuffi-
cient to meetr them and as a conseguence hz was declared a
bankrupt in the United Fingdom. Further, she denied {it
would seem ;rophetically) allegations in his counter affi-~
davit that he had made adeguate financial provisions for
her by way of nroperties acquired for her in Fngland anct
in Jamaica.
The final affidavit of the hushand is dated
November 15,:1987 bfxwhich he sought tc put the wife's
contentions to reéto In it he éiLeges that -

~awe . 1, The wife.was nover able to and
aid not contribute to the accoui-
B E - sition of 22 Bdward road the
o - sale &f which was enforced by
his bank to whieh it had been
mortgaged in his favour although
the title was in her name alone;
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Tmere was ne decislion o return Q.
famaica and +ha Fairfield “ro“ﬂruv'
(“cromarty®) was net purchased for
that purpose but rcthcf as one of

his soeveral investments in. Jamaica.

In nroof of thisg i+ was orerated as
a guest house yp to 1575 after
1ch it was ogcupied by one of his

bUSlnuSS managers s 1t out frowm
Fn~land., mhnn in September 1977
he tock up residence there without
his wifs - tHe marrizge had by then
broken up. The wife tock up resi-
donce thers in Hovembesy 1877 in a
gerarate room and only left in
Hoverber 1980 on the saxe day he
-:as returnint from a hbusiness trir
wmich he had taken in 1879,

To set the 71
neyspeestive 2
parasraph § ©

Py 0 l’;‘]

“ag o paragravh § of her
said AffléaV"* i have bheen .
encased in business anter-
nyises, owned several rro-
perties and have promoted
several comcanies; that
actiny on nrofessional
advice and accordaing to
the dictates of 3y business
and for .my own cOnvenience
and advantace, the titles
of nroperties purchased by
me have Ifrom fime o time
neen icsued sither in the
names of my companies, or
ir. the name of the Plaintiff
alone or in both .OUY nares
or in my name alone; that
he iscuance of th& Ll+le
r Cromarty in both our
wes is in uccgrgance with
j volicy.”

[}
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o

Since acruiring "FrOH%LL"' he had
spent about $1,.00C, 50¢ improving
the property.

rejectina the centention that Cromarty was

acquired without any intention of venefiting- his wife,

held that:

‘“the leqal title is in the names
of the wnarties jointly and that
trhe beneficial interest ig in

_thew both as equitable te znants

in pommon in eguai sharas.”

Le based his conclusidn on two qrounds, Viz. -

1. The words of the title

2. The presurvtion of adwvancoment.
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Thereafter in keaping with the recuest in the Originating

Y

cummons, he orderzd that the joint tenzncy be severed and
that a tenancy in cormmon in e@galﬁsharés be substituted
therefor. ¥urthexr, he orderedithaﬂ the 12nd be sold and
that the procseds be divided egually, either party to have
first optiOn:te purchase the ingerest of the cther. Costs
of the Summons weré also awarded the wife to be agreed

or taxed.

aix crounds of Appeal ware filed against this

-

Actermination of the cuesticn posed in the Originating
Summons. TuEt it is fair to say that apart from the issue
raised in Ground &, viz. that the tearned trial judges had
failed to order the makine of relevant enguiries, a
comnlaint with which tha Court acgreed, the dominant issue
was really whather the wife had acquirad zny interest in
the property. Fer if indead ghe haf accuired any such
interest then she would he entitled o +he Court’s assist~
ance in securing her interest.
;heiéruunds of Anpeal are as follows:
| v{1) The Learned Trial Judge failed to
address his mind to and/eor adjudi-
cate on the specific questions

and/oxr issues raised in the
Originating Surmons before him.

{2} urther and in the alternative,
the Order of the laarnsd Trial
Judze is unreascneble, having
regaré to the evidencs adduced
bafore him.

{3) rurther and in the alternative,

the Learned Trial Judge erred in
relying on the svidence in the
affidavit of the Tlaintiff/
pespendent, having regard to:

D ta} the wnatent conflict betwean
the statements therein and
thosé 'in her Petition on
which she ot the marriage
petween herself and the
Defendant/Aprallant dissolved:
andfor
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¥ (b) ‘the sifect of the said affi-
davit in not making full
gisclosure of;all material
facts andfor attempting to
mislead and/or misleading the
Learned Trizl Judge: anc/for

{cY the nncentroverted and
unchallenssd evidence thats

}  at the time of the pur-
chass, the transfer in
hoth names was done for
tha convenience of the
nafendant/Appellant;

e

]
\

the subsequent conduct

of the Plaintiff/Respondent
which was consistent with
her wnowiedge that she

did not have any beneficial
jnterest in the said
pronerty.

<,
1-‘ -
!_l .
Rt

(&) the decisions in Shenrard V.
Cartwright [1955] R.C. 431 and
ffarghall . crutwell 1875 L.R.
Fgquity Cases 328.

£4) rurther andéd in the alternativa, the
T.earned Trial Judge misdirected him-
self in law on the intergretation
of the Reqgistration of Titles Act,
in particular section £8.

{5) further and in the alternative, ths
Learned Trial Juvice misdirected him-~
self in law by aprlying the following
decisions to the facts before hims

{a} The decisicn ¢f the Court . of
Appeal in Harris V. Harris,
suprene Court Civil Apneal No.
L I
1/78%;

{b} thz dacigion in Pettitt v.
rereitt, (126381 7 All F.R., 285.

Pt
(43}
LPEt g

rurther and in the alternative, on
the evidence before the Learnad
Trial Judge, he erred in failing

to order that -the Fegistrar of the
Supreme Court make encuiries as to
the amount spent by the pefendant/
Appellant on ‘the nroperty in dispute
and/or that the Defendant/Appellant
be given credit for the sum of
$1,000,000 ox any amount found by
the Registray . to have been expended
by the' Defendant/Appellant on the
said property in. determining the
cquantiun’ of ths Plaintiff/Respondent’s
half interest in the saild DrOperty."
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However, the subwmigsions 4id not fclilow the
crounds and I shall not myself endeavour tc match arguments
with Grounds. Rather, I propcse to deal with the real
question which was resclved in famﬁur of the wife, that is,
whether she did acguire 2 beaeficial interest in the property

known as Cromarty. =2ut first of all it may be convenient to

[

dispose of the contentions which have arisen because Panton, ..

prayed in =2id section 52 of tha Esgistration of Titles Act

H\

in deciding that the wife acguired an agual share with her

oy

husband in the beneficial interest. Said he, at pages 38

and 5%:

“”he +itie here indicates that thers
g been a transfcv intc the names
of ;he yartles ag joint tenants. To
my mind, in the sbsance of fraud or
mistake, that conclusively Zeclares
the rinhis of the ~arties for all

L..Lruesg & < c B & B W a9 s o ST e TOS S TOEa D300
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1'm wrongs in thinking that the
words in the title mean what they
say, as I'm epcouraged to do by
szction 6% of the Registration of
Titles 2ct, then I look towards the
nraesumption of advancement as, after
all, the parties are husband and
wife,"

Secticon £8 reads:

s certificate of title registered
mnd granted under thisz Act sbhall be
impeached or defeasible by reason
or on account of any informality or
irregularity in the arglication for

the same, or in the =1scee01ngs
preVLOus to the recistration cof the
certificate: and every certificate
of title issued under any of the
provisions herein contained shall
be raceived in all courts as evi-
gence of the particulars therein
set forth, and of the edtry therect
in the Register Bock, and shall,
subject to the subsscuent operation
of any statute of limitations, be
conclusive evidence that the

nerson named in such certificate

as the preprietor ¢f or having any
zstate or interest in, oOr power to
appoint or dispose of the land
therein described is seised or
possessed of such estate or interest
or has such nower.”
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It is cowmon knowledage that the bensficial interest does
not inevita ~piv follow the leqal interest. =Otherwise, the
operation of a resulting trust woulé he precluded whers
the legal estate or interast is in one¢ person but the

bensficial interest is really in another. Accordingly,

te

p.

i
]

desp the elocuent submissions of . vrankson to ths

contrary, I £ind my reasoning persuadad to agree with

etzyrinative of the

{:\,.\

0

My, Zrant that szction 62 is not

[eN

issue and to that sxtent 1t is irrolevant. 0Of course,
the husband cannct proceed tc deal with the titla without

the participation of his w1fe. Section 62 guararteec her

nosition. Zut in my Jjudgment sacifion €5 has nothing to
do with the beneficial

interest. A case in point is

;...n.

Tvan Josephs v. Bvelyn Josephs R.M.C.2. 13/24 dated
October 39, 1385 (unreported} in which tﬁe legal title w=as
in the name of the husbaﬁd alone but the Court of Apgeél
urhelé the awar? by the Resident ¥ gistrate of a one-half

share in the beneficial interest to the wife. And this is

not a novel case.

.

Lek:
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ext aspect to which I will now turn is the

i)
v

nlea of convenience by the husbanﬁu' Tizs the trial judge
correct in reiecting this plea? »r. Grant says L3 was not.

n its true pers-

o

It is essential that this plea L2 gecn
pective. Cleerly, it is the husband’s answer to the
presumpticn in favour of the wife vhich 2rises from the
fact of her name reing on the titls as a Joint tenant and
whicr if not rebutted would result in har being entitled
to one-half the baneficial intarsst.. iné be it noted'ihat
such an entitlement carries with it the richt of survivor-—
ship. It is my opinion'that in ordexr to displace tﬁis
presumptiosn which, interestingly enouch, traces ité‘crigin

te the contract of zale, Lhcrr sist e credikle evidence

establishing the coantrary comtention on 2 halance of



probabilities. fSuch evidence, M. Grant claimed, 1is
supplied by

fa) paragrarh B

o

affidavit
and

Tt maculiar though it may seewm the wiis in her a*i*daV1t

ated “liovember” 5, 1587 {supra} ssoms o havs anticirated

the affidavit dated Movember 15, 1887. Paragraph & cf her

-

affidavit wet the nlea of convenisnce head-on thus

™7 categorically fenv that Cromarty
was purchasad ag an ;nvﬁstment or
that the Dranert" would be purchased
in ocur joint names foOr *ﬁv COnve--
niance and/or adv apwuﬂe of the
nefondant &nd that I wonld be
0lding the properiy on a result

trust for the Defendant.

X

pa 3

Now it 1s patentlthat the contrary vlazadings on the issue
of conveniencé syeate a crisis for the resoluticn of which
a551stance rast be soucht elsewhere in the racord since
thers iszno viya voce evidence. In ir. Frankson's cpinion
the ;gtter to the bank, whigh is chwicusly selfmseﬁving,

osught not to have been adyittad and so deserves no waight.

out the issne of its adrission doze not apnear o have

been debated bafore pgaten, J. but wnsther crnot it is
plain that if ha considerdd it, he was not persuaded IO

act upon it sc it was given no wvelight.
iext, Mr. Frankson attackad the credit of the

husband when ne zlleged that the wife was never in a finan-

cial position to wake anv contribution tc any purchase

t

which he made because she had had to care for their childxen

and, “s%ve for a time vhen she worked with one of his
_companies 11‘Jawaica for a périod cf one vear when she
trled tﬂ run {gic} a Bairdressinc Salon® which failed,
sgg hgé neverlﬁorkedc Mr. Prankson made veference tc
cg;;ain documents exhibited to the husbanpd's affidavit

dated Fovenber 11, 1887. These incluis
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etter from wife dated 17.3.81 and

letter from wife

roth deranding r&ga
ioan of £10,005 (JAS
the wife to her hus

PaEN
b\d
e

(2} Trit of Summons dated 2.6.87
claiming rocovery of the said
loan :

mrhe Delendants mits that
intif the First
arikbean

O b I'?:I
f R et 10

R 4

Baving regard tc his previous c&ntﬁntiﬁn, I would have
expected a strenuous danial oE o any svch loan. Put cn the
contrary his plea admitso (nat == nad funds from whlch
she was able to and Jiil ose Ul acd 1l CcOmpany alloan of
ilO,GOO from the repsymznt of wnich loan he now seeks

ripitaticng. To my mind,

W
o
1ty

refuge behind the gtatut
irreparable ﬁaﬁ,é& to nis credit resulis fxom this
ewﬁmmeonrrﬁw

noth Mr. Crant and Mo, Feoeaison Tely on Marshal

v. Crutwall {i273} L. R. Bemaity (ases 32b. The headnots

reads:

rimn laf o 174 being
ransjerred his
T

&) 'f;
barking acccount from his own name
into Lha,joirt names of-hjwsel$ and
his wiiey and Alrzctad the bankers

to honeu
himgelf
paid in
account,

wards drowo Ly the Dhainklif at the
divesticn of nor humsbané, and the
ha )

-mavment of
The

-proceeds WS

houaehc_a
. - husban.o LEVOT L _
P1alpt1f; ,,. : 5 ES

P

S



- 3=

“account would beleng tc the survivor
of himself and his wife. After the
Geath of her husband {(which TOOKR
piace a faw wmonths after the trans-
for) the Plaintiff claimed te be
antitled tc the balance.”

Jassel, |

%

+:

.%. heard the action brought by the wife against
Crutwell, the co-—exXecutor, and other persons bheneficially
interestad under the will to establish her right., He placsd

no credit on what bhe termed "looze conversations™ betwean

the husband and the bank rmanager at the time of the transfer
of the acccunt znd holding himszlf as bound by the then

recent ducisicn in Fowkes v, Pascos 2 hy & F 262 which

recguired that ragard showld be had not just te the document

in question but to the surrounding circumstances, he rejzcted

[

the wife's claim and held that the niacing of her name oOn

the account was merely a convenient mode of managing her
husband's affairs.

he learned judge dealt thus with the matter at

Mm

!

=
2

pages 230-33

“gnt - here we have the actual fact,

+hat the man was in such a state of
health that he could not draw checues,
and the wife 4rew them. Looking at

+the fact that subssguent suls are _
said in from time to time, and taking
inen view all the zirgumstancess {as I
vnderetand I am bound tc 4o}, &s a
juxyman, I think the aircumstances .
shew that this was & herxre arrangement -
far convenience, and that it was not
intended to he a provisicn for the

wife in the =avent which might happen,
that at the husband’s death there

night be a fund standing to the

credit of the banking account. I

take into account the circumstance

that the wife could Jraw upon the

fund in the hushand’s lifetime, soO

that it would not necessarily be a
provision for her aftex his death;

and alsc the circumstance that the
amount of the fund at his death must

‘me altogether uncertain; and, having
ragard to the rule which is now

hinding on me, that I must infer

from the surrounding circumstances

what the nature of the transaction
was, I come to the conclusion that
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it was not intended to be a provi-
sion for the wife, but simply a mode
of conveniently manaaing the testa-~
torts affairs, and that it leaves
the money therefore still his
vroperty., ™ - -

This case, submits Mr, Jrant, supports his client’s

~laim of convenience because, as in that,casap the wifa, in
the present cass, Gid not coniribute to the acquisition of
the propertv. It is obvious that nsither the facts nor the
rationale of this case hears any resemblance to the instant
case and cannct avail the husband. TFurther, bhe contended
thatfthe surrounding circumztances outlined by the hgsband
clearly demchstrates that the wifz toor no part in the
achisition of the property. Thisz latter submission doas
not merit sericus consideration hacause in 2 husband-and-
wife relationship it camnot be unusual for a husband to
vlay a leading role such as this husband rlaved. Rut what
does call for serious attention, bearing in rind the wife's
contradiction and thé_reasons shé aﬂVénCEug iz the sicni-
ficance of ber nawme on the relevant documents, vizr. ths
Contract of ualé”anﬂ_the;Title asgi&ninq to her the status
of a joint tenant. Eearinc in mind that ondy affidavit
evidence-is availakle much denends on the credit of the
partiesi' sneaking for myself, I find that the husband’'s
credit is severely dama~ad by the Lssue related to the loan
of #10,000. 1 must confess that I am not favourably
impressed with hie performance in this matter. And I am
not at all imporessed with the letter to the bank despite
Mr. Zrant?s ungualified belief in its efficacy. One impoz~
tant factor which aprarently is ignorod in Mr. Grant's
submission, favouring the accedtance and intended effect

of this letter),. is that it is not competant for the hushans
to make any declaration in dsrogaticn of the wife's legal

interest., If he were purporting to enlarge her interests
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then I could see nc reason why he should not be free to do
eo unknowg te her. But vhere they ére co~equals it is my
opinion that any declaration adversely affecting her posi-
tion requires her participation.

ghevhard v. Cartwright (1453) A.C. 431 was alsco

cited in support of ¥Hr, Grant's contention. In that case
a father boucht and registered shares in the names of his

¢

chiidren. Progcse@s from the dealings with those shares
were credited to accounts in the shildren's names though
the father manaced the accounts. It Was held that the
shares registered in the children's names were an advance.
ment. Reliance ie placed on apcxrtion <f viscount Cimond's
speach at page 445 where he cites with approval from Snell’s
Fguity 24th Fdition page 153 as folliows:

“the acts and declarations of the

narties before or s0O irmediately

after it as to constitute a part

of the transaction are adrissible

in evidence either for cx against

the nparty wheo 4id the act or made

the ceclaration. osesccecocsccacs

sut subsequent declarations are

adrissible as evidence only agzainst

the party who rade then and not in

hiz favour.”
This letter is =zdvanced as such a de¢laration which enuras
for the beneifit of the husband, the maker theresof. I think,
however, that I have shown sufficiently that without the
participation of the wife who haz an equal legal interest no
declaration can be effectual to diminish or in any way
adverselv affsct her interest. I have no quarrel with the
principle atatad in Snell but it cannot be acgcormocated by
the facts of this case. Indeed, the case is singularly
unhelpful to Mr. frant.

whe final guestion for determipation is whether

there is anv evidence, direct O inferential, of a common

intention that the wife should shars in the beneficial

b

interest. DPettitt v, Pettitt (1939} 2 All B.F. 385:
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gissing v. ©igsing (1877) 2 All =B.R. 790G (U.L.}. It was.
submitted that she heolds on a resulting trust for the
tusband. The nztural ruery is where is the evidence?

Yaving dismissed the letter to the bank as a mere conve-

nience I search in vain for such evidence.

iy, Trankson submitted that although section 68
of the Peaoistration of Titles Act makss no provision for
the recognition of trusts wvet the husband was not without
remedv, if indeed there wag a trust in his favour. He
couléd have availed himself of the ﬁfh“lSlons of section 60
which reads:

"The Registrar shall not enter in
the Fecister Book notice of any
trust, whether exprass, impli=d or
constructive; but trusts way be
declared by any docurent, and
dunlicate or an atiestad cony
thereof may be devncsited with the
Registrar for safe custody and
rzference; and the Ekegistrar, should
it anpear tc him zxpedient so to do,
may protect in any way he nay ceem
advisable the richts of the persons
for the time being beneficially
interested thereundar, oy theraby
reguired to qivo any consent; but
the rights incident tc any n¥o-

nrietorshin or to any in s*rumeﬁf,
ﬁaalinq or matter, :acx»teLed

']

under this Act, shal’l not be in
any manner affected by +theo deposit
of such duplicate or cony, nor
ehall the same be rooistered.”

\

3

H

rxperiencad develconer as hz claims to be, he should not
have been isnmorant of those provisions which offer him

orotection.. See Cheittiar v. Chettiar (1%62) 1 aAll Z.R. 494.

Indsed, thzre is no written evidence of a trust and the
existencae of a trust is denied by the wife. I am prepared
to agree witn Panton, J.'s implied accebpance of the denial.
¥Mr. Frankson sought to surpoxt the wife’s claim
in ‘two submissions but even he, I think, found difficulty
with the first cre., Both subnissicons have te do with tﬁe
interpretatisn of the fact that the total nett rroceseds of

the sale of the matrimonial home ot 22 Fdward Foad, Bromley,
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Kent, England, were handed over tc the husband for his gole
benefit although they jointly owned the i weneficial interest.
wig first submission was that for hex genercﬂity, iﬁ S0
deing, she was rewarded with a «cift, a share in the Eenefim
cial interest in Cromarty. She doces not SO contend ané it
would be difficult te do 80 when the title to Cromart§
making her a jcint tenant was issued on 24. 2. 75 some thres
years prior o the sale of the matrimonial home. The second
cubmission is more consonant with the reasons put forwaxrd
by the wife and with gocd sense which is that it was meant
at the time of purchase to he their matrimornial home and the
registration of her name as a joint tenant was by way of
advancement.

wer evidence is that at ¢he time of acguisition
of Cromarty they had decided to r=turn to Jamaica and make
it the matrimonial home. 'From'éhe evidence they could not
return immediately because the husbhand was deeply indebted
for incomg tax and otherwise. in an effort to meet those

-

1iabilities he persuaded her to sell the matrimonial homs
since thev already had Cromarty as their new matrinmonial
home, and let him have a1l the procesds of the sale to ke
used to extricate himself from his £ ,ancial difficuities.
She accedad to his reguest but alas those funds were
swallowed up by his debis and he ended up being declared a
pankrupt. If her account is not trus I need to be per-
suaded by cogant evidence as to why, with thé knowvledge.,
as the husband contends, that she ¥new she had no intersst
in Cromarty and at 2 time when their marriage was not too
rosy; would she sell the rcof akove hoer head and hand over
2ll the monay ©o her husband whose financial standing was

SO nrecarlo&s +hat she could not hope to benefit financially

from so0 doinc

ﬂ?%‘ls wy belief that at the time thev entersed into

the contract to purchass Cromarty there was evinced a cormon

intention that they would swn the beneficial interest 1o intly
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in keepins with %he ‘joint tenancy declarsd in the titls
and that sscure in the knowlédge-tﬁét she would not be
left zhelteriess and in an effort To ¥Yescus an inperiled”
ﬁarr;aﬁe she let him have the procseds of the sale of that
matiiﬁoniai gomea

Tut in addition to disputing the wife's version,
¥y, Grant wss unrelenting in hié contention that without
rmaking any conﬁribufion’she haé not established her claim
to a shzare in the beneficial interest, and, indeed, there

-

are Gecisicns of the Courts awplying the nrincinle in

ez
oy

Dettitt {zunra

(%Al
&

. Murdock v. rurdock Suit Mo. E 7280 {319.13.81;

Yrouth v. Trouth ICC2A "G, 27/81 (30°1L81Y
funrevnorted) N

Baryis v. Farris 3CCA Vo, 1/81 {(23.7.22)
{unrenortec) '

“orrester v. Forrester No. CIE 143778 (12,1102}

zurnett v. Burnett Mo. CLE 212/81 (22.3.84)

contribution was found %o have besn rmade by the claiming

ot T ew not aware of any autherity which has

dsclared positively that presuwmption of sdvancement is dead.

+ ie trve tnai today it has leost sore of the lustre it
bore in Victorian daye. Certain of thei Lordshins in

Pettitt {supra) adverted to this ruestion. ILord Hodson at

.

Eaf”rence hag been wajde to the
mrtion of advancement’ in
fnvou of z wife in rsceint of
a. berefit fror her 1"ws‘;}zaurﬁ In
o0ld days whern a wife's right to
property was limited, the pre-~
surntion no doubt bad_great
izportance and today, when there
are no living witnzsses 1o a
“transaction and infersn ces have
.+ be drawn; thers may-be no
other guide to a decision &s to
rroverty richts than by resort
to +the presumption cf advance-
ment. I.do not think it would
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The comment I make is that by “evidence® Lord Fodson could
only hava meant evidence satisfactorily explaining the
mosition such as to Aisnlage thea presumption. ILord Upjohn’s
opinion was expressed thus at nawve 497:

“Se that, in the absence of all
avidence, if a husband puts
property inte his wife’s name

he intends it to ke a gift to
ner.but if ke putzs it into joint
names them (in the absence of
211 other evidence; the nre-
swrpitjon iz the same as & joint
bheneficial tenancy.”

&

o

2

Earlier in the xrerort on the case Iord Reid, while not

P

disnlayvids anv creet love for the prasurption, nevertheless,
did not sing its recuiew. 2fter vostulating on the possible

origin of the presummtion he had this te say at nage 388A:-
“These considerations have larcgely
lost their forece under present
conditions,and,unless the law has
lost all flexibility so that the
Courts can no longsr adapt it te
changino conditiong,the strencth
ci the nresumntion must have been
much dimirished. I do not think
that it would be nroper to apply
it teo the circumstances of the
nresent gase.”

Lord Dinlock wes less genercus in his treatment of the
matter. Said he at page £14CG-Ig

“The consensus of judicial orinion
wirich zave rise to the presumptions
of "advancement' and ‘resulting
trugt? in transactions between
nusband and wife is to be found in
cases relating to the nropertizd
classes of the ninetesnth century
and the first guarter of the
twentieth centurv among whom
marriage settlements vere common,
and it was unusual for the wife to
contribute by her earnings to the
family incomg. It was not until
after Vorld MMar II that the courts
were required to consider the pro-
rrietary rights in family assets
of a different social class. The
advent of legal aid, the wider
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“epplovment of married women in
industry, commerce and the pro-
fessions and the smercence of a’
property-ownindg, partlcularly a
realwnronertywmortcaqeﬂ“to~aw
puilding-society owning, Jdemocracy
has compelled the courts to direct
their attention to this during
the last 20 vears, It would, in my
view, be an abuse of the legal
technique for ascertaining or
imputing intention to anply to
transactions between the post-war
- generations of married coqgles
Tpresumpticns® which are based on
inferences .of fact which an.
ecarlier meneration of judges drew
as to the most likely intentions
of earlier generations of snpouses
belongine to the prepertied
classes of a different social era.”

But, however -the-viewsswere expressedg there is the clear
1ndlcatloq that the issue was recognised as one to be

resolved on the svidence. See also Palconer vs, Falconer

{(1279) 3 all $=En in which both Lord Depning, M.R. and
MoGaw, I..J. expressed themselves as not being too enthused
with the presumption.

in Falconer (supra} a vlot of land had been
acquired by the wife with the assistance of her mother.
Subsequently, a house was built on the land to which both

the Wife and her husband contributed substantialiyv. In

‘an actlon to 49t8rw1ne thelr respective shares in the

beneficial ownershlm the County Court judge decided that
the nlot of land belenged sclely to the wife but that the
beneflclal 1nt°rest in the house belonced to them in egual
shares. The Court of Aﬁaeal referred to both Cissing and
pettitt {supra) in upholding the decision of the lower

court. The wife had contended that the husbhand's contri-

‘bution ought to be viewed as an advancement to her but

the Courts did not acree. The decisions of the Courts
were well supported by the evidence.
In the instant case, as I trust I have succeeded

in demonstrating, the course vhich the evidence indicatss
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is that an édvandeﬁéht~t5’the'wife'was intended.

Finally, let mgrcall attention to an important
question mhich.in wy opinion cannot bé ignored. 1I1f indeed,

as 1 have héldp the reasons for-disposing of the matrimo-

-

nial home at 22 Bdward Road, was;thaﬁ-advanced by the wife
would equity not held the husbané~to hié word and prevent
him from resiling? I think the answer must be ves.

To my mind fhe Qreﬁonderant view of the evidence
favours the wife's clai# and consecuently the uphecldiny
of Pantoen,; - J°'S decision. On that vasiz I agreed with the
judgment of the Court which was as follows:

“i. Appeal dismiééeéo

s Qrder of ¥r. Justice Panton variesd as
follows: :

(i} that the #oint tenancy bhe. and is
hereby severed ané there is
sukstituted a Tenancy in common
in egual shares as anc from the
date of the Decree 2bsolute,
13th June, 1984: ' :

{ii} it is further ordered that the
’ proverty. be valued and sold and

the nrocssds thereof be divided
ecually between the parties after
the deduction therefrom of the
assessed incrzase in the value
of the property dirasctly refer-
able to any:improvement_effected
by the anpellant subsecuent to
13th June, 1384,

3. That the accounts be taken as follows: -

{4} the parties agree on the appoint-
ment of an acccountant and of a
valuator.

{b} a valuation of the rroperty as
of 12th June, 1584 be obtained.

{c) all expenditure on improvement
and outgoings by the Appellant
re verified by bills and vouchers.

(d) +the Respondent to pay half of
maintsnance and vroperty tax
since 13th June, 1%84.

(2} subject te sub-paracraph (d)
above, the mesne profits, that
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e is, half the estimated rent
of the ~ronerty e obtained
from a valuator for the
period commencing 13th June,
1434 up to the time of sale
and be vmaif hy the Appallant
tp the Raspeondent.

rosts to the Respondent to he agread
or taxed.”

o

T concur.

o
# .

FOPTE, J.A.:3

T have read the judgment of wricht, J.h., the

reagoning in which are congistent with my own. Conseruently,

T have nothino further to add.

I



