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IN THE COURT UF APPEKL

RESIDENT MAGIGTRATE CRIMINAL APHEAL NOL109/71

BEFORUE: The Hono Mr. Justice Luskhoo. - Age President
The Hon. Mr. Justice Fox
The Hon. Mr. Justice Grihom=Perkins

VINCENT WHYTE Va RLGLINA

Unlawful Pusscssion

20th Janucry, 1972

FOX, J.A. (cissenting)

At the triol of ¢ person for an offence uncar bection 5
of the Unlowful Posscssion of Property Low, Ceop. 401, the prosccution
must lecd eviwence at the outset which is copoble of proving thot the
nmccused 1s o "suspected pursun' os defined by thot Louw. For the
purpose uf this oppeal, the rglevant portion of thet definiti.n reads

thus:

"lsugpected pursan' meons any person who -
() wevavnenasonnns
(b) has in his possessiun ur under his control in any
place any thing including an crticle of srgicultural
prouuce,
unter such circumstonces ns sholl Twasonably cause any
cunstable or outhorieed persan to suspect thot that
thing has been stolen ur unlawfully obtaineds
In the inturpretation which I muke of these provisions, it follows
thot ws o condition precedent to the moking of an order tu account
unuer bectiun 5(4) of the Low, the prosecution must esteoblish three
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The arresting constable or authorised person must have found
the accused in possession of, or having uncer his control,
the property which is the subject of the charge.

The "circumstances" unaer which the accused was found in
possession of the property. These-circumstanceé describe
the factual context of the sccused's possession and consist
of all the facts which are relevant for a complete and
accurate statement of thut context.

A suspicion in the mind wf the arresting officer that the
property had boen stolen or unlawfully obtained. In proof
of this suspicion, the prosecution may lead evidence not
only as to the observations of the officer, and what the
accused might have said tohim, but aslsu of reports which

may have been maue to the officer by other persons who were
in a position to speak of the circumstgnces under which the
property came to be or was in the possession or under the
control of the accused. The prosecution may prove not

only the fact of the report having buen made to the officer,
but also what wgs actually sald to him. Wwhen only the fact
of &« report 1s proved, and the officer is not ssked to say
what he was told by some other persan, but that other person
gives evidence of the sctivities of the accused, it would,
in my view, be reasonable and permissible for the Maglstrate
to understand, subject to evidence to the contrary, th.t

the officer was told thuse particular relevant details to
which the other person subseguently testified. In respect
of this position, an important cavest must be lodged. An
understanding of what the officer was told, whether this
results from wirect evidence by the officer himself, or
inferentieglly, goes only to proof of the cause for and the
existence of suspicion in the mind aof the officer, and must
not be confused with the evicdence which is being relied upon

to prove the circumstances under which the accused is in
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possessian of the property. Evidence, directoor circum-
stantial, of what the officer was told can have no probative
value in gstablishing those circumstances. In an appropriato
case, @ maglstrete may have to warn himself to this effect
when hg is weighing evidence he has heard.
Upon proof of these three basic matters, a single critical
guestion arises for the magistrate's decision before he tekes the step
of ordering the accused to account. The magistrate must determine
whether the circumstances under which the accused was found in possession

of the property are such "as shall reasonsbly cause any constable or

authorised pecrson to suspect” that the thing had been stolen or unlawfully
obtained. In relation to this guestion, the views of the arresting
constuble are relevant. They may be considered by the magistrete but
they are far from Leing decisive of the guestion. Thus, the magistrate
may be satisfied that the constable boha fide thought that in the cir-
cumstances he had reasonable cause to suspect that the thing was stolen.
This finding of the maegistrute, however, would not oblige him to come to
¢ similar conculsian. The suspicion which must be caused by the circum-
stances, anu which the magistrate must endeavour to ascertain, is not so
mugh that of the particular ereesting officer, but of any reasonablc
constable or authorised person; the hypothetical judiclous person as
distinct from the particular illusive individuala

Lonsequently, even if un wxisting bong fide suspicion in the
mind of the officer is proved, but thu magistrete takes the view that
that suspicion would not have arisen in the mind of @ rcasonsble officer,
an nrder under Section 5(4) of the Low would not be made. The prosecu-
tion would have failed to ustublish thut the accused was a "suspected
person”, and at that stege the magistrote woulcd dismiss the charge.

Again, the magistrate may be satisfied that at the time he
arrested the accused, the suspicion of the constoble that the thing was
stolen, though reasonable,having regard to what he had been tuld, wos
based upon fulsg informuation, and the magistrate may be able to find

furthur, that thue true circumstances unwer which the accused was in
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possession of the property werw incepable of giving risce to a reasonoble
suspicion, In this situation also the suspicion of the officer would be
irrelevent, Un his findings, the magistrete would be obliged to rule
that it had not been established thot the accused was e suspected person,
To tuke yet another illustretion. The magistrate may find that the
suspicion of the esrresting ufficer wes based upon a part only aof the
relevent circumstunces proved, or upon extraneous facts, or the magis-
trate may comeg to doubt the bona fides of the officer's suspicion. This
olso .« ould not be conclusive of the issuc which the maglistrote has to
try. The issucs are not the sufficiency of the grounds for the particulcr
officer's belief, or the validity of his belief, or, to take an extremo
and scorcely possible situation, cven the very existence aof hés bulicf
that the thing in the posscssion of the accusud was stolen or unlawfully
obtailned.

These would arise as importunt issues in any subseguent action
agalnst the officer for fulse imprisonment or molicicus prosecution; but
in the triel of a purson for an offence unuer the Unlowful Possession
of Propurty Law, although they may be uf significuent importance in the

deliberotions of the magistreote, they would not be the decisive issucs.

Consistunt with the epproach which is cleasrly imperetive in the two other
hypothetical situctions described gbove, the reol issue to be detwermined
by the magistrate is whether in the proven circumstances of the accused's
possesgsion, any reasoncble constable or outhorised povsan would hunestly
guspect that the thing was stolen or unlawfully cbtoinwed. If the answer
to this guestion is in the affirmative, the accused must be colled upon

to mccount. If it is in thencgative, the sccused must be discharged.

To sum up. The single critical guestion which arises for the magistrote's

decision aftur cvidence has been given of the three basic matters out-
lined above is in terms of thue purceptions of the reasonable officer.
In determining these porcepticns, the magistrote moy be assisted, but he
is in no way fettorwd by the asswessments of the particulor arresting
officer.

In this aoppeal, the sybstantial guestion which has

urisen for decision by this court is whether the circumstences under which
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the appellant wes found in possession of & fire extinguisher were such

"ag shall reosonably cause zny constable or authupised porson to suspect®

that

it was stolen or unlowfully obtained, Having regard to the

approach and the considerations which have been outlined above, these

circumstances consist of the following facts.

l-

The appellant wus working with the welcott K.I1.W. at the
Alcogaconstruction site at Halse Hall, Clarendon.

In the course of his work, the appellant drove trucks of

the welcott K.1,Ww.

For the purpose of its gperations, walcott Kh,l.w. 18
equipped with fire extinguishers of o particular yellow
colour, and @ particular model.

Walcott Kel. w. hed extinguishers of this type at Halse  Hald.
George Rossi, o security officer employed to Alcoa saw the
appellant behaving in a suspicious manner ot about 10.25a.m.
on 19th July, 1971, The oppellent wos standing near to a
walcott K.1.W. troler which was pearked in the driveway of
the car park. The oppellant was looking up and down in a
sugpicious menner., He opuned the bonpett of a car and
touched somuething in the engine. He opened the doors af
the cor. He continued "Looking up ono down". He opencd

the trumk at the beck of the car. He then opened the door
of the trailer, und tronsfurred something from the trailer
to the trunk of the cor., He closed the trunk, the doors

and the bonnett of the cor ond drove away in the trailer.
Rossi sold he could not see the thing which had been trans-
ferred from the troller tu the trunk of the car becuuse after
taking it from the troiler, the eppellant "held 1t in front
of him gnd Jjust spun around and placed 1t in trunk of car”,
Rossi went to the maln entronce gote and made a report to
oergeant Lomey.

Kenneth Lamey, o sergeant of Police stoticned ot Halse Hall
received the report from Russi at about 10.30 a.m. on 1Sth

July, 1971. As a conseqguence of what he was told,

Sergeant i
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vergeant Laomey went with Rossi to the cer into the trunk
of which the appellant had put the thing two to three
minutus waorlier. sergeant Lamey opened the trunk of the
car. He ond Rossi saw a fire extinguisher. He closed the
trunk of the car and sought out Donold Freensux.

7. Donald Freenoux is the Material Controller of walcott hial.uw.
at Halse Haoll. Between 10,00 - 11.00a.m. on 19th July, 1971,
ogrgeant Lamey mace a report to him at his office at Hulse
Hall, and took him to the parking ares on the compound.
sergeant Lamey opere d the trunk of the cor ond Fresnaux spuw
the fire extinguisher and rucognised 1t as the same typw
used by his firm. Frecnaoux told sergeent Lamey something.

8. At about L.30p.m. the doys work on 19th Jduly, 1971 ended
at Halse Hall. bgrgeant Lamey wes ot the main gote at obout
Lelbpem. when the gppellant come up driving the same cor
in thy trunk of which the fire extinguisher hod been scen
garlier by Rossi, Freunaux und wergeant Lamey.

Sergeont Lamey stoupped thu gppellant, told him he was going
to search the car, and asked him to vpen the trunk. The
appullant.did S0 The extinguisher was revealed,

bergeant Lamey asked, and the appellant replicd th: t he

did not "know how it got in thore". Rossi was prusent.

In the heering of the appuellant Rossi said '1 see you put
something intthe car todoy man'. The appellant said, "I
renlly go out there but I didn't put anything in it."

oergeant Lamey, Rossil, and Freenaux gave cvidence forthe crown.

The first guestion which the moglstrote was reguired to
answer was whether thu appellant hod been found in possessiun of the
extinguishur. when oserguant Lomey stopped him ot the maln gate it wes
in th.. trunk of the car he was driving. From this fact alone, the
magistrote could hove inferred thot he was in possession of it. This
inference was strengthened by the evidence of what hod tronspired in the
morninga. Rdmittedly, there wos a s possibility thet in the very short
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Period - two to three minutes - which ulapsed between the time the
appellant drove awgy from his car ond the time bergesnt Lemey lifted
the trunk and saw the oxtinguishur, it could hove bmen put there by
sOme puTson unkpown to the appellant. But this possibility in favour
of the gppellant is remote. To usc the words of Lenning Jd. in
Miller v Minister of Pensions (1847) 2 All E.R.372 at 373, the possi-
bility "“can bu dismissed with the sentence, of course it is possible,
but nogt in the lewast probable®,

In my view, it was open to the mazgistrate to conclude
beyond resscnable doubt, ond by way of inference from nll the clrcum-
stances, that the thing which the appellant clandestin.ly transferred
from the treiler to his cer wes thu extinguishure. Even if per chance
it wos something wlse, nevertheless, 1t would be entirely safe for the
maglstrote to feel sure that the extinguisher wes in the trunk of the
car when it was upened by the gppellont, ond would then have Dewn seen
by him. I cunsider also thut the circumstonces unoer which the
extinguisher was found in the oppellant’s pussession cre entirely
sufficient to support 2 reasonable suspiclon thot it wos stolen or
unlawfully obtained, The sppellant was therufore proved to be @
"suspectud person"a

In the light of the inturpretetion of reasonable s spicion
which haos been maintained in this judgment, that conclusion could not
be affected by the wvidence of Sergeant Lamey that "as a rusult of whut
Fruenaux had told me curlier thot doy 1 was not setisfied that he head
come in possession of (the extinguisher) by lowful megans", and that he
wgs "susplcious for this and @lso bgcause it cppeared to be new".

But even if thu recsoneble suspiclon reguired by the Law
is subjuctively thot of Swergeant Lamey, it secms to me thot by reference
to whot Freencux hod told him and to the foct that the extinguisher was
new, the Sergeant wos indicating the ultimaote ond the declsive f-cts
in o chain uf fucts which precipitated his suspicion. I do not think
thet it is a foir recding of the printed record to conclude that the

aergeant was saying thot these cnd no other were the two focts upon

which oo/
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which his suspicion wus founded. As the investigating constable from
the very beginning into the circumstances of the appellant's possession
of thu uxtinguisher, the Sergeant must have hod substantinl knowledge

of 2ll the facts which were later given in evidence to the magistrate.

This is an intelligent understanding of the position and should not

be denied the maogistrotu. Thuse focts give rise to a plain inference
thut prior to arrest, the vergeant had reosonoble couse to suspect thut
the extinguisher wos withoer stolen or unlawfully obtoined. It was
therefore reclly unnecessary for him to give zny specific evidence to
this offuct, R. v. wolters 5 J.L.R.110, The fect thot he Hid give some
gvidence should not be allowed to detroet from the force of the inference,
I am sctisfiwa thut the megistrote wes right in ordering the
appellant to occount for bis possessiune. He did nut attempt to show
the leowful means by which he cume by thoe uxtinguisher.  He sold he did
not know how it come to be in the trumk of his c-r. Hu hod gone to his
car but had nut opened the trunks In ¢ffect, his defence was a dunial
that it was in his pusswssion. The verdict of the magistrote depended

therefore upon his unswers to tuo simple guestions of fact, namely,

(1) did the appellant open the trunk of his cor as Rossi suoid
he did?
(ii) did the appellant know of the existence of the extinguisher

in the trumk of his cor?

The answ.r of the mogistreotie to thuse guestions were obviously aodvuarse

to the wppellant, Un the evidence these onswers sre entirely reasncble,

1 would thorefore hove dismissed this appeal. My Brothers
conclude othurwise,. In determining the funuament.l guestion of what
constitutes recsonuhble couse four suspiclon, they construs the provisions
which define "suspected person" in o way which is oltogether differcnt
from thot which is mointoined in this judgment, In thuelr vizw, the
circumstonces of the sccused!s possession which the magistrate is ot
liberty to consider in resolving the igsue of reasonable suspicion are

restricted to those which ore shown to have been within thoe epprehansion
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of the arresting officer ot the time of arrest. They do not accept

s the method whereby these circumstances ore to be ldentified, the
test of sctuol pussession which hus beun suggested 1n this judgment.
They do not agrec thot the guestion is to be enswereo by way of the
perceptions of the reasuneble officer, objectively ascertaincd by thu
magistrate from these notucl circumsicnoes of the accused's possussion.
Thu decision of the court is therefore in occordance with the views

of my brothers,

LUCKHUU, J.A.

BY a majority the sppecl is 2llowed, the conviction is

guoshed ond the sentence is set aslde.
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