IN THE SUPREME 4QURT OF JUDICATURE OF JAMAICA

SUIT NO. C.L. WO33 CF 1993

BETWEEN JOIN WILDISH RESPONDENT
~AND BANK OF JAMATICA 1ST DEFENDANT
AND RICHARD JONES 2ND DEFENDANT

Mr. R. B. lManderson-~lounes appears for Plaintiff
Mr, Douglas Leys appears for the lst Defendant
Mr. Clark Cousins imstructed by Rattray, Patterson

Rattray for 2nd Defendant,

Heard: July 9, & 20, 1994,

Master (Ag.)

Judgment

The affidavit of lr. R. B. Manderson-Jones in support of this summons
for leave to amend statement of claim states at paragraph 3 as follows:
"The proposed amendment of the statement of
claim arises out of the same circumstances,
facts and matters giving rise to the other

cause of action shown in the statement of
claim,”

The summons is resistad by the lst defendant on the ground that the
claim is an altermative cause of action founded in contract and it ought
not to be allowed as coming a year after the writ was filed it is statute
barred by virtue of section 2(1) (a) of the Public Authorities Act and if
granted would take away the defence afforded under the provisions of that
act. - He submitted that by virtue of Sections 3 and 5 of the Bank of
Jmmiica Act the Bank of Jamaica is a public Authority performing a public
duty: and consequently the claim falls within the province of the Public
Authoricies Protection Act. He relied om Order 20 rules 5 - 8/20 of the

5,
1988 Supreme Court Practice and submitted that the amendment if grantei_

wotwyld be prejudicial to the lst defendant.

Counsel for the 2nd defendant adopted the submissions made by
counsel for the lst defendant as regards prejudice and submitted further

that the 2nd defendants claim indemnity against the lst defendant in



Tespect of any liabilicy arising out of the suit amd if amendment was granted
against the 2nd defendant and judgment entered against the 2nd defendant om the

alternative claim, the indemnity would be valueless.

Counsel for the Plaintiff submitted that the relevant sections of the
White Book for comsideration are rules 20/5, 20 5 - 8/7 and rules 20 5 8/9.
He alluded to sub=-sections (3), (4) and (5) of rule 20 5 and submitted that
even if the application is made after any period of limitation current at the
date of issue ofvthe writ has expired the Court could nevertheless grant the
amendment "if it thinks it just so to do" and that even if (which he denied)
the Public Authofities Protection Act applied the Court could nevertheless
still make the order becausz the amendments so made would have retroactive
effeéﬁ and comsequently there could Se no prejudicz or deprivation of rights.
He submitted that under rule 20 5 8/7 the Court is smpowered to grant amend-
ments in circumstances where a new cause of action arisezs and that the Court
has unfettered discéet;on that regard. He discussed at length the rationaie
and principles underlying the powers of the Court undef rule 5 that if the
Proceedings had been properly formulated or comstituted from the beginning in
circumstances specified in subsszctions (3), (4) and (5) the defence of limita~-

tion of action would nct be available to the defendants and that in the

~ circumstances the Public Auchorities Protection Act does not apply and it has

no application to the Bank of Jamaica.

The casz of Joan Abrahams (by her mother and
next friend Gloria Abrahams) and Gloria Abrahams
and Attorney General and Hezekiah Ramdatt SCCA
No. 3 of 1983.

was cited by Counsel for the lst defendant but was not particularly helpful

because of the particular circumstances of that case.

In the case of Jiii Atlantic Line Ltd. and Mctal Box PLC Supreme Court

Civil Appeal No. 79/87 an application was made to sct aside a previous order to

amend pleadings to add a defendant in circumstances where the limitation period
was involved.  In that case reference was made by Carcy P. (Ag.) to the decision

of Attorney General and others vs Richards SCCA 36/86 where the statute involved

was the Public Authorities Protection act and in setting aside the order in

that case it was said,



"T e geatucae of limitation pro»;cf i

1 defences
t cruld be
¥

angd oo Wi would ask what greate 2 >
dons Zo 2 difendant than te Siu sedf lisdle to
defend 2 suif which is brought ov continused con—
Lrary o the prevailiang statuis of Limitation.”

Tu= Court referred to thnwe cuse of Chariton vs Reld ard other authorities in

olding that thza Court has always refuszd to alicw a causs of action to be

e

atded where if ic wers aillowsed the defence of a liwication statute would be

Reference was msds by Cavey P. (Ag.) to ordesx 20 rule 5 as respondent’s

Counsel had reliszd on ord:ir 20 rule 5 (2) which sretss,

#ni application to th: gour: ior leave
to maks she amendmsnt mention-d in para (3)
(4} or (5) is mada afcer any rcievaut period
of limitacion current at the dats of issuz
of ihs writ has expirsd the couri may neverthe-
l2ss grant such leave in circumsvancss mentioned
i that paragreph if ir thinks it just to do.”

At page 4 of the Judgmzaf Carey P, (Ag.) states

In thz zvent that he did Lopez vs Gzddes
Refrizervastion Led. (1968) 10 J.L.Z. p. 4 is
authoriiy &gainst that approach”.

Carey P. (4g.) also said thst that casa also -

"Gumoustrates the cars with which =dicion
of the Suprem= Court Practica {Th: White Boox)
sho¢'d De relied on in purporu,d compliance
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5 of the Judicaturs Ciwil Pro-

4‘.011 ]
. SRR . - 11
cedura Codsz,

And in the circumstancss hzld that -

¢

Yrhers was no warrant for ths of his

Lon to allow the ameadms

Mr. Manderson-Jones submirted that In any eveat the Public Authorities
Protection Act dogz moi apply as there is no "aciion proceeding or prose—
cution.’ He brought o th= Court's attention aftzy zhe closz cf submissioans

the case oI Cooper and hscociates Ltd. ve N.W.C ~ Buit No, CL. 1985 Cl71 a

judgpnant of Clarke J. in which on a suit being brougat to recovar money the

Publsc Auvthorities Protsciion Act was 1nvok and said to be applicable. Ia

enition the Court referred to the case of Sharpingron vs

~13~ct1n5 thdt cone

Fulham Guardians (1904) ZCk 449 and stated that “the law in my judgment imposcs

+ y . . S TadnriTs
ngo specizl sty or. th: sefendant to contract with (i~ plainiiil.



I interpret the decisiocn in that case to be authority for the proposi-
tica that not every coatract cutered in to by a public authority is within the
Act. It seems that the gquestion to be comsidered is whether the contract was
merely incide al or amounted to be a private complaint of a private individual

ir respect of private coatract.

3 c

Having regard to the objscts as set out in Section 2 of the Bank of
Jamaica Act and having resgard to the matters complained of in the Writ of
Summons undex consideration I hold that in these circum éns the Bank of
Jamaica is a public authority performing a2 public duty and éonsequently in

accordance with the decision in JMM Atlantic Line Lid. vs Metal Box P.L.C.

it would be prejudicial to deprive the lst defendapi of the defence of the
< " R 4 -
Yublic authoritiss Proteciion Act,

As regards the Znd dufendanr it is pleaded in the writ of summons that
hc was the servant or agent of the lst defendant and comscguently the same

reasous would apply with squal force to the Znd defandani. Accordingly; leave

to amend the writ of summone is refused.



