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IN THE SUPRR!Y1E ~~OUR'£ OF Jt.ilHCATURE OF JilJ.'iAICA 

SUIT NO. CoL .. W033 OF' 1993 

BETWEEN JOHN WILDISH 

AND BANK OF JAMAICA 

AND RICJ:i.tUID JONES 

Mr. R. B. ¥~ndersou-Jones appears for Plaintiff 

tir, Douglas Leys appea1:a fo·r the 1st Defendant 

Mr. Clark Cousins instructed by Rattray, Patterson 
Rattray for 2nd D~:feudant. 

Heard: Jul~ & 20~ 1994. 

Master (Ag.) 

Judl£!:ent 

RESPONDENT 

1ST DEFENDANT 

2ND DEFENDANT 

The affidavit of l'ir. R. B. }landerson-Jones in support of this summons 

for leave to amend statement of claim states at paragraph 3 as follows: 

"The proposed amendment of the statement of 
claim arises out of the same circumstances. 
facts and matters giving rise to the other 
ce:L>3e c•f action shown in the statement of 
cla:i.L:!. 11 

The summons is resistad by the 1st defendant on the ground that the 

claim is an alternative cause of action founded in contract and it ought 

not to be allowed as coming a year after the writ was filed it is statute 

barred by virtue of section 2(1) (a) of the Public Authorities Act and if 

granted would take away tb.c defence ~£forded under the provisions of that 

act. · He submitted that by virtue of Sections 3 and 5 of the Bank of 

Jamaica Act the Bank of Jamaica is a public Authority performing a public 

duty and consequ2ntly the claim falls within the province of the Public 

Au~borities Protection Acto He r~lied on Order 20 rules 5 - 8/20 of the 
~ 

19as Supreme Court Practice and submitted that the amendment if grante~ 

wo.!4ld be prejudicial to the 1st defendant. 

Counsel for. th~ 2nd defendant adopted the submissions made by 

counsel for th~ ls~ d~fendan~ as regards prejudice and submitted further 

that the 2nd C.e.f~nd<>nts claim indemnity against the 1st defendant in 
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r~spect of any liabili:y arising ouc of the suitaad if amendment was granted 

against the 2nd defendant and judgment entered against the 2nd defendant on the 

alternative claim, the ind~mnity would be valueless. 

Counsel for the Plaintiff submitted that the relevant sections of the 

White Book for consideration ar~ rules 20/5, 20 5 - 8/7 and rules 20 5 8/9. 

He alluded to sub-sections (3), (4) and (5) of rule 20 5 and submitted that 

ev:n if the application is made after any period of limitation current at the 

date of issue of the writ has expired the Court could nevertheless grant the 

amendment "if it thinks it just so to do" and that ev~n if (which he denied) 

the Public Authorities Protection Act applied the Court could nevertheless 

still make the order because the amendments so made would have retroactive 

effect and consequently there could be no prejudic~ or deprivation of rights. 

He submitted that under rule 20 5 8/7 the Court is empowered to grant amend-

ments in circumstances where a new cause of action arises and that the Court 

has unfettered discretion that regard; He discussed at length the rationale 

and principles underlying the powers of the Court under rule 5 that if the 

proceedings had been properly formulated or constituted from the beginning in 

circumstances specified in subs~ctions (3), (4) and (5) the defence of limita-

tion of action would no~ be available to the defendants and that in the 

circumstances the Public Authorities Protection Act does not apply and it bas 

no application to the Bank of Jamaica. 

The cas~ of Joan Abrahams (by h~r mother and 
next friend Gloria Abrahams) and Gloria Abrahams 
and Attorney General and Hezekiah Ramdatt SCCA 
No. 3 of 1983. 

was cited by Counsel for chc 1st defendant but was not particularly helpful 

because of the particular circumstances of that case. 

In the case of JMM Atlantic Line Ltd. and M2tal Box PLC Supreme Court 

Civil Appeal No. 79/87 an application was made to set aside a previous order to 

~nd pleadings to add a defendant in circumstances where the limitation period 

was involved. In that case reference was made by Carey P. (Ag.) to the decision 

of Attorney General and oth~rs vs Richards SCCA 36/86 where the statute involved 

was the Public Authorities Protection act and in setting aside the order in 

that case it was said, 
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"
1 T e <;;<.:e:.:::u·::.;;: of li~itatio:.-1 provid-: 1· gal defenc".!S 
and :::;o ;,•.;; would ask what gn:ai:,':: j~· .:j:.;.stic>=: could bt:! 
don·; ~0 .-;< C.<..f;;:nda-ru: taau "CC _:::;'_c:"ci bj ... ;·ns;;.lf liabl~ to 
dei-;;:r.C'. ;;;. zuit which is brough-:: o::- c0~·,tiJ.~u::od con­
tr.:iry •:o t.c"'" pr~vailing st:atut,;. oi l::u;.;.itation. 17 

Tn:=: Court r.;:f~rrli:d co t"n,, c;.;.s.:~ of Cha.rltor. vs Rc: .. :i a"1d o::h~r aut·nori-cies in 

holding that. tha Court ha.:::; always refus<::d to all<M a caus:;: of act.ion to be 

z.cidJ~d wh(;:rz if ic w.;;:.,~ 3.llow&ci tha dii:f~nc.:. of a l -:v,·i -c .. ation statute woul.d h~ 

defeated. 

Refer .. mcJ? wa.:; L!iiid;'; by Ciirey Po (Ago) t:o oi:d.;,:x 20 rule: 5 as respondent t s 

Counsel had r~li;::.d on ord: r 20 rule 5 (2) INh~ci-~ sc2t:;;s_, 

"wr•.:."?~:;. i:l.Il ;;.pplicatl.on co th::: cou-:-s. iC~r 1'-~avc 
to m";k;; ::h..::: amend.tnl;nt m~ntion:~d in par<l (3) 
(4) or (5) is mad·::. aic.::-r c:;;ay :z:(,;.J.J""vant pzriod 
of lir:.<it~xiou current at the da;,;.'!C! of issu~ 
of i~hs w-.cit has eicpired the cour:.: may n~verth~­
l:~ss graut: sucl1 leav~ i.n circurn.st:G.:r:.ccs m8utioned 
iu tha':: paragraph if i'C thinkG i::. just to do. 11 

At page 4 of tht: Judgm,.:.::lt C;:;..r:r2y P. (Ag.) states~ 

01 1>2 th-: !o:ve.nt thac h.: did Lo,eE:z vs Ge:ddes 
R~frig~ra~icn Led. (1968) 10 J.L.~. p. 4 is 
au;:hori~y eg£..inst: that .e.p.pi:o..ach~9 • 

Carey P.. (Ag.) also said t:hs.t that cas:~ also -~ 

11d· .. ;mous~r~t~::s a:.h<! car:e wi:=h ·which ~'!uitions 
of th:;: Suprt:m8 Cour-:. Practic•..:. {'fh,;;. ~Jb.ite Book) 
should b~: ::':·lied on in purport:::d cor::pliance 
of ssctlo-.: 686 of the Judicatm::'':' CJ..v::'..l Pro­
c~dur~~ Cori~ o u 

And in the circumsta~Lc~.s h~:ld that -

n th·~r·.::: was no warrant for th::. ,~:;:;:rc:i .. s;:,;· of his 
disc~·;::·;:~o:-:. t..o allow the a!!i.E:!'l.dm,~r.-::. =• 

¥...r. :!Yland;;;rson~-Jon.as subm:.l;t..:;.d that. in any evt!nl: tb;: Public Authorities 

Prot~ction Act do12=: no:: .:1p;.)ly as th-=r'" ls no ':a.c'::io•~ p:coce-edi!lg or pros~-

cution. 1' lie brought '.;:.~; :::h::: Court v s attention afr~::::r :::he? clos•: of submissions 

the: c.ase r;i Cooper d.nd il&:.;-.Jciat:es Ltd. vs N.W.C ~ Sui'.: :No. C.L. 1985 Cl71 a 

judi£ln~nt or. Clarke J. iu which on. a suit being brought to recov~r money ehe 

Pldol.:l.c Authorities Proo.:<:ctio; .. Act was invoked and s"'i~. to be applicable. In 

~~j~cting that con~~ntiou the Court referred to ~n~ cas~ of Sharpington vs 

Ful,ham Guardians (190L;) 2Ch 449 and stated that 'ithe la~ in my judgment impos??s 

:·:.:: speci:::l d.u.::y or.. Cb.;. J.i:::f~nd.::.;·:c to com:ract with ;;~:- plain::.i:Lf. •u 
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I interpret the decision in that case to be authority for the proposi­

tion that not every contract entered in to by a public authority is within the 

Act. It seems that th~:: qu;;;stion o:o be considered is wh·stho;;r the contract was 

uart::ly incident:al or amounted to be a privat·e complaint: of a private- individual 

in rcspc:ct of private contract .• 

Having r~gard to the obj•.;;cts as set out in S·cction 5 of the Bank of 

Jam~ica Act and having regard to th~ matters complain~d of in the Writ of 

Suillillons under consideration I hold that in these circumstances the Bank of 

Jamaica is a public authority pr:.orforming a public duty and consaquently in 

accordance ~.;rith the decisiou in JNl:-1 Atlantic Line Ltd. vs l\<ietal Box P.L.C. 

it would be pr<:judicial t:o d;;;priv~ ch;;; 1st defen.daut of t:h-.:< ric:fer~.ce of the 

Public Aut:horitie~ Prot.-actio•J. .Act:. 

As regards the 2nd d~;f£nda.nc it is plead~d in the v7rit of sullli"!lons that 

he was -che servant or ag.:.::nt: of the lst: d:;fc.'ndant: and cor~s,;:.;quently the Sdlll.E: 

r"-"asous would apply with equal £orce to the 2nd dr.=f~ndant. Accordingly~ leave 

to amcmd th,z: writ of summ.OftS is n:fust:;d. 
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