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~/ death. The deceased was marricd. His wife Pearl Morgan was said to have
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IN THE COURT OF APPEAL =~ - ‘ : B
SUPREME COURT CRIMINAL APPEBALS Wos. 6 and 10 of 1972 }
BEFORE: The Hon. President. )
The Hon. Mr. Justice Smith, J.4. ) - S,
The Hon. Ir. Justice Harcules, J.i. ‘

ALFRED WILLIAMS v. R..
CONSTAWTINE BLACKWOOD v. R.

F.i.G. Phipps Q.C. and Richard Small for applicant Williams.
Applicant Blackwood unrepresented. '

~F.8. Kerr Q.C. (Dircctor of Public Prosecutions), R.0.C. White Q.C.
and W.L. Morris‘for the Crown.

1972 = Nov.27.28.29.30. Dec.1. 1973 — day 4.

i

SMITH, J.A.: —  » S S A

“4fter a trial lasting thirty-five days before Melville J. and a jury,

the appligants were convicted in thé Hanchaséér Circuit Court‘on January 24,
1972 on an indictment which chafged Blackwood for the murder of John lMorgza
on March 19, 1971 and Tillizms for being an accessory beforc the fact to the
éame offence. Blackwood was convicted of Mansleoughter and {illiams was
convicted as an accessory before the fact to that offencs. Blackwo§d was
éentencéd to be imprisoncd for life and Jillicms to imprisonment for fiftdon
&éabé %Eth hard labour, Eaéh of the applicants applied for lsuve to appeél i
“against his convicticn and sentence but Williams subsequéntly abandoned his
: appiication in respect of;éentence. | .
The deceassd, John Morgan, was a medical practitioncr. He lived
éhd practised his profesgion at No.3 Manchoster Street, Spanish Town in
Saint Catherine. He was said to bc of the age of 75 years, at lcast, at his
been of about 40 yeabs cold. They hzd four children - three girls and a boy,
Rudyard, whc was thirteen ycars old at the time of thq trial. There was
évidence’that the deéeased and_ﬂis wifs had f;equent qgarrels and that during
a quarrel on or about February 22, 1971 ho struck her 5 blow which broke
,an arm. © A feport was made to tHe police on that date and on March 18,%fho

day before he was killed, the deceased was served with a summons which charzed
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- family. He was chicf engineer at the Bernard Lodge sugar factory in Saint

him jith asseulting his wife thereby occasioning actuzl bodily harm tc her.
The wiﬁe had left the decezsad on Ash Wednesday, February 24, 1971, and lived

elsewhere with their three daughters.  BRudyard remained with his father, -

- the deceased, at No.3, lanchester Street.

The applicant Williams was a fricnd of the deceased,; his wife and

Catherine and lived with his wife 2nd children at Bernard Lodge. The sugar .-»

-factory was said to be 2% miles from Spanish Town. - The applicant Williams

was on the panel of jurors which served during the 1968 Michaelmas sittings
of the Saint Catherine Circuit Court. He was the foreman of a jury which
tried the applicant Blackwood and' four others who were charged with him at

that Circuit Court. Sidney Jones, called "Pope'", who was a key prosecution

‘witness at the trial of the applicants, was chargsd on a separate indictment

with five others at the same Circuit Court: " Blackwcod and his co-dcfendants

wore acquitted on November 28, 1968 while a nolle p;osequi(was entered on
December 2, 1968 in respect of the charge.a$ginsf Sidney Jones et al.

On March 19, 1971 the deceaéei and his son Rudyard left-fhair home
in the aoceased's car a2t . 5.30 p.m. They returned hohé at T peme. Rudyard
‘gave evidence that while in the zarage hefhéard gomeone ¢alling the deceased.
'Thé deceased and himself left the'gafage fogether. | Rudyard said that he went
and opened the front door of the house which led into the waiting room of tho
deceasad's office.: Ho saw & man Cross the‘streét'and 3o towards him at the
door. ‘\Though the man passsd under 2 streef'light ﬁe could not discorn his
features. As thé man approached the door he (Rudyard) left and went to the )
drawing room to-watch the teiévisionf After about an half an ﬁbur, he said,
he heard‘the deceased runﬁihg insidé the housg and saying: "Ruddy, somebody

stab me, czll the hospital.” He went and saw the deccased in a bedroom

bleeding from his neck. He went to the telephone and when he returned he saw

the deceased lying on the flecor of the library. Be ran out into the .sstn:'oetﬁ‘ir

and Salled for help. The deceased was déad by the time the first policeman

arrived at zbout 7;55 é,m.: A larze quantity of blood was seen in the

decoased’s exahiﬁation,room ahd there was é'trail of’bldpd frbm there through
thé consulting room to the spot where the deceasod;s %ody lay.'" The

Sdeceéséd's.wallet with &627.15 in it was in a pocket of his trcusers as well

as an envelope with U.S.$305.50. Prom this it w2s comcluded that robbery
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Wwasg not the motive for the attack.

- Dr. Roy Saunders, who performed the postfmortum(examination on the
bedy of .the deceased, found a one inch incised wound at the right side of the

nedk. The wound.had penetrated to 2 depth of three and a, half incheé,

completely severing the right sub-clavian artery and entering about one inch

intc the apex of the right lunz. Dr. Saunders said that moderate force would
be requirei to infligt the injury he saw and that the decéased died as‘a reéult
of haemorrhage from'thé severed artery.

) The prosecution's case against the aﬁplicaﬁt Williams depended almogt
entirely on the evidence of the witness‘Sidnay Jones. The suggesfed motive

for his complicity was mainly revenge for the injdry which the deceasesd had

inflicted on deceased's wife, with whom Williams was alleged to be having an

In the case of the. applicant Blackwood, though Sidney Jones gave
some evidcnce which tended o implicate him, the prosecution relied mainly on

the evidence of two witnssses who said they saw Blackwdod in or near the

‘deceased's house at the relevant time and on a cpnfessidn which was admitted

in evidence. Errcl Williams gave svidence that on March 19 at about 7.05 or

' 7.10 p.m. he was walkiné on Manchester Strcet, Spanish Town and saw a man

standing by the steps outside the deceased's house. Dorcthy Brcewn said that )
in walking by the deceased's house on Manchcster Street at about T7.30 pem.
on March 19 she saw a window of the deceascd's surgery open. There was a:

\'\.\ .
iight on in the surgery anu she saw in it the deceased and_another man.

" Both of these witnesses, Williams and Brown, subsequently pointed out

El#ckwdod_ﬁn an identificatioﬁ parade as the manlthey said.they saw.“

” ' '~“D§tectiv§ supcrintendent Jez Marston, who was in charge of the
invesiigétions,.gave“;vidence that when Blackwood was taken into custedy
he volunfarily gave a statement which was written by Mr. Marston in the
preseﬁca of a jﬁsticé of the ﬁéace. In tﬁis statement Blackwcod said, in
outlih;,'fhat as a result of £he apblioant Williams asking him to "beat up"
the deceased h;_was driven by Williams on thé night ?he dece#sed was killed
near to’the deceased's house. On Williams' suggest;pn'he entered the
’ P \
deceaéed's hduse‘and pietéﬁded,to be a patient. He ﬁad a knife En a sheath
:with him. ‘The decéasdd tékk a speéimen of hié urine and went away to have

it tested. He continued: /"..., on his returning to me I approached him and
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I stabbed him during a étruggle. I"did net know:where the stob caught him.

I ran out of the buildiog leoving him in the room." Befure the jﬁry,
TBlaokwood deoied giviog the statement. He said that he was severely oeaten
by'tho police ond thereby foroed to sign ; statement which kr. Marstoo wroto.~
He said that the statement was never read tc him and he did not know what.it'.
‘gcontained, The justice of the peace gave evidence for the prooecution and
detective sergeant Richards, who witnessed tho statement, also gave evidence
in support of the prooeoufion's allegaticn that the statement was freely and
?oluntarily given. The learned trial.judgo directed the jury to disregard

.the statement if they believed either that Blackwood did not give it or he

gave it,becaﬁse he ras”beaten. By finding the épplioant Blackwood guilty of
manslaughter the Jury must be taken to have found that the statement was erGlJ
and’ voluntarily given. A verdict of manslaughter was left to them solely on
the basis of the concluolng sentence in the statoment~ "I have nothing more

to say, only that I did not mean to kill him,"

--The defence of Blackwood_was an alibi and he called witnesses lh
support of it. Both on his behalf and on oehalf of the applicant Williams
'fhe prosecution witness Sidney Jones was accused. of being the person who
killed the deceased. | Witnesses were called by the proseoution in support of
Sidney Jones' denial that he had commitied the offence. AThese witnesses and
Jones were subjected to searching cross-examination and a witness was callcd
by Blockwood who said that he saw Jones in the deceased's housa at the rolovant
time. = The question whether or not it was Jones ﬁho killed the deoeased was
speoificolly left to tho jury. By oonv1ct1n7 the applicant Blackwood the jury
oionerated Jones, ' There is no merit whatever in Blackwood's appllcatlon,
which is, accordingly, refused. S IR

. - The evidencc given by Sidney Jones was tc the following effoot.
He is a mason and in March of 1971 he lived at BEthel Avenuo in Central Vlll"“
Saint Catherine. On the night of March 10 the applicant Williams went to sce
hrm-at his home. Williams was in the company of Herbert Wilks and Denzil.

Harrow, Williams asked if Jones rememberod him as the foreman of tho jury

who trisd the case involwving Blackwood and the witness,. Jones said he did not.

3

Williams said he was looking for him (Jones) for the past month. He went to
' Blaockwood in town and Blackwood had directed him to where he (Jones) was living

but he did not find him. Williams then said to himsz "Pope I have a job.
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I have a rass man to give 2 beating.but‘like hew I find yéu I dén't want these
people outside to heap what I am saying to you-so'I am goihg to drop them and
come back." Williams went away with Wilks and Harrow and returned alonoc in -
about fifteen.minutés.' Jones had, after Williaus left, called his neizhbour
Winston Broﬁn apd he a2nd Brown wers toéether in the lane butSide of Jones!
house when Williams returned. Jones told Williazms that Brown was his friend:
Williams then said to them: '"Fellows, I hove a'job,‘I have a man %o.givefa
rass claut beating:; we can't stay here and discuss the matfer." They went

with Williams to his car and the car was driven by Williams to the main road

leading to Spanish Town and towards Spanish Town.  On the way to Spanish Town

Williems said: "I have a man to give a rass clapt beating but he is a wicked

man and is a mean men, when him finish work 2t nights he cook and wash his
. :

clothes himself." Williams said that he and the man were good friends but he

is @ wicked man. He asked Jones how much a job like that would cost.

Jones told him that he (Williams) had done something for them so he will leave

.it to him. Williams told them that he and the man's wife were "in friendship,

he love her so much." He drove them to Spanish Town, pointed out a building

and told them that that was whore the man lived - and that he was a doctoré

On the way back to Central Village, Williams said that one night the doctor's

wife went out aﬁd returned at 6 o'clock in the'morning§ the doctor let her in
and struck her with a piece of burzlar bar breaking her hands that she

telephoned to him (Williams) and he took her to the Linstead hospital where

her hand was dressed and placed in plaster. He said "the man is a wicked
man, that is the reason why I would like him to get a beating."‘ While on tho
way back to Central Villagé Williaﬁs aiso said "the main reason why he would
like him to gef a beating is because whers the iady is living now sh;‘has
three dauéhters there with her; ons of then ig eleven and she is damn
sensitive because when he leave work and Z0 to the gatg and saw the lady and .
start to hug her up and kiss'her and then went in bed starting to make lovg,
that liftle girl say 'how mummy and Mr, Williams so loving and daddy and

mumnmy not-sé loﬁing.' "  That is one of the main reasons, Williams said,

‘"why I would like him to get a beating, possibls bruk. him up and dig out his

‘twd'eyés." Jones said that he and Brown were takeén back to Central Village

~and Williams told him that if he was intercstsd he should get in touch with

hinm at Bernard Lodge.

v
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Herbgrt‘Wilks and Denzil Harrow‘gave evidence supporting Jqqes atout
the visit paid to him by Williams on Mch 10. | Wilks. said that Se.fore i
March 10 Williams had gone to his home asking for "Pope" (Sidney Jonés) and

that he had told him tc return on March 10. He went with Williams in the

latter's car td_Big Lane in Centrzl Vi;iage. He saw Dengzil Harrow who got ip
,Fhe car with them and showed them where Jonss lived. They said that ]
Williams’went into Jones' premises with him a@d was there for about ten
minutes. He returned énd took them back in his car out.to the main road and
said he was 5qing back fecause he had some business with'"Popé". Winston
Brown also gave evidence of having accompanied Jones in Williams' car to
Spénish Town, of'heéring‘Williéms says "I haveﬁa rass ﬁan to beat. That
.man is a very wicked man bscause him beat him wife and !'bruk’ her hand" and
hefhad‘to carry héf to hospital. He heard Williams tell 2® _ the daughter
sayinz how he (Williams) and her mqtheriﬁlive sc¢ nice” and she and daddy

- o ‘ ; |
‘can't agrec and Williams adding "that is why he want the man to get a rass

beating:" That Williams said the man was a deoctor and pointed out the house
where he lived. e e ﬂ' . o | H
Sidney Jones' evidence continueds On March 13 Williams went back

_ %o his (Jones') house and told him that Blackwood was there. He went with

Williams‘and saw Blackwood. All three went into Williams' car and were

driven by Williams towards Spanish Town. On the way Williams’said,
inter alia: '"What hagpen man, this fhing is getping\on my nerves. ——-——-—-
Wha;\happen Pope? dhat you fellows expect to do a job like this, how puch
it will cost?" Jones replied that he had told him already what he had in
mind; Williams then saidé "What about you Blackwood, what you have to say?"
Blackwood said: "I leave it‘to you." Williams drove fo Spanish Town and
parked about two chains from the house which he had pointed ocut on tae 10th.
Blackwood and Jones left Williams in the car ;nd went towards the housse.
They had a conversation and went back to fhe car. - Blackwood told Williams
iﬁat pecple were inside the house. Williams said they were patients and
would séon be gonc. Blédkwéod_and JOﬁes walked back towards the house.
They had a diséussion,on whether they should go i££o'tha housg then or not.

.
They eventually went back to thé car and Blackwoo£ said to Williams:

,u‘{pope5 have sugzzest something a while a3l "Pope' said 1ike how you have'

‘  a'job as this all fhres of us should not be here." Williams rcplied:

175
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"You know he is blasted rightl" They got back into the car and were driven

haqk to Central Village‘where Jones was let’out c¢f the car. On the way back
Hilliaﬁs said: JFelléws, when is this going to get through?" Blackw#od
replied: "Leave it to us, we will take care of it."”
On the night of March 16, Jones said, he was awakened late at night. -
q:> ' at his home. He went out and saw Alphonso Patterson, who lived next docr
to him. Patterson spoke to him and he went out ihto the lane where he saw
Williams. Williams saidé "What happen 'Pope', what happeﬁ man? .You see
what time of night it is? It is now 11 o'clock, I should be on the work.
This thing is on my brain, getting me down. What happen? Why you not
intergsted? Is it because yod don;t get no money?"  Jones replied:
“"No sir, is not so me do things you know!"  Williams then said if he (Joneé)
was interested he éhould "check him out" at Bernard Lodge. He then left.
(£> . The witness Sidney Jones denied that he;evef agreed to do what

Williams proposed. He gave evidence accounting for his movements on

“+
S

March 19; The learned trial jﬁdge left the issue accomplice vel non for the | ﬂ
jury to decide and gave them adequate directions in the évent they found that
Jones was an accomplicé¢ or a person with an interest to serve. He also
directed them to scrufinize Jones' evidence with care as he was admittedly

a person with a prison record and, therefore, a person of bad character.

The applicant Williams denied having anything to do with the

el

deceased's death. He denied taking either 'Pope' or Winstcn Brown or
v.'\‘ .

. Blackwood in his car to Spanish Town. In addition to the evidence of the
visits paid by Williams to Sidney Jonss at Central Village, there was evidence
that he went on March 16 and again cn March 17 to Paync Avcnue in Saint

Andrew whoro Blackwood worked enguiring after him. This evidence was givoen

by the prosecution witness Charles Barrett. Williams admitted all the visits

to Jones and those to Payne Avéhue. He said that he looked after premises
<I> at No.37, Lincoln Road in Saint Andreﬁ for Mrs. Morgan, the wife of the
| deééased. The wall in front of the premises was broken down and needed
replacing. On March 5, 1971 he was drifing on Lihgolp Road when 2 man
stopped him. It was Blackwood. He did'not kngw ggm at the ti?e.
Blackwood introduced himself as the person who was ihvolved in a\case in

Spaniéh Town in which Williams was the foreman of the jury. During the

conversation Blackwood told him he was a contractor. He asked Blackwood if

} e
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he could get 2 mason fc do some work (replzcing the wall) at the Lincoln Roed
premisesw Blackwood eventually‘directed him to 'Pope’ teiling him that

fPopef may do the work cheaper since he Waé alsc involved in the case in
Spanish Town. Williams said that Blackwocd told him that 'Pope' lived at
Cenfral Village but did not tell him where in Central Villagc. This is how he
came to go to the witness Herbert Wilks tc assist him in finding 'Pope’.

He said that all the visits he paid to 'Pope', and subsequently tc¢ Blackwood,

~Wwere in connection with the mason work which 'Pope’ had undertaken to do on

March 10 when he first saw him.

At the hearing of Wil}iams' application before us, several complaints
ﬁere made of deficicncies in the summing-up of th; lesarned trial jﬁdge.
Firatly, it was said that the learned judge' failed to direct the jury that
the éase agginét Williams was to be ccnsidered separately from the case azainst

Blackwcods We found this"gréund cf complaiht to be without merit, In the way

that the several issues which arose at the trial were dealt with in the

'sﬁmming-up there was; in our view, no risk of the jury using evidence which was
-adﬁissible only against'Blackwbod in deciding the case against Williams, as. was

oontonded. Nor;'és w?s also contended, was there any rigk of the jury

6onvicting Wiiliams moiely because Blackwood was convicted.

of the othér six gfounds of cbmplaint argﬁéd, four werevcomplainfs
against the éumming—up. " Three of fhese, together with a ground that-the )
verdict ﬁaé unreééonable and éannot be supported having regard to fhe evidonce,
ali'revolve around the éuestions: (1) whether what the applicant Blackwood_
was prb&ed fo havé done was within the gcope of the counsélling it was allegcd
he feceiﬁed ffqm thé"appliéant Williams and (2) whether the jury were propériy

directed on this issue. From the summary of the ovidence which has been made

'itlwill be seen that there was no direct evidence ofvthe coungelling which

Blackwood is alleged to have received from the applicant Williams. It could
ieasonably be inferred from the conversation which Sidney Jones said took place_

béfﬁeen Wiliiams,‘Blackwood and himself on the journey to and from Spanish

Town on March 13 that Williams had told Blackwood what the "Job" was that he

wantéd Jones and Blackwood to do for him. The ap l*cant Wllllumﬂ had,

\

admlttedly, been in contact w1th Blackwool bpfore he saw Jones. The

prosecutlon sought to rrove the terms of the counselllng of Blackwood by

‘inference from the counselllng Sldney Jones;sald he received from Williams.
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Before us, it Wa§ cqncedéd by Mr. Phipps that this was an inference which tas
3§ry could legitimately draw. During cross-ex&minatioQ by attorney for
Willjams, when being gquesticned about what Williams had told him he wanted him

to do, Jones said that on the 16th (of March) Williams,”even say to kill him

tool." It waskpbinted out to the jury that this was then being said for the

first.time but it was nevertheless léft for their conéideration. ' 8o the words
of counsel whicﬁ ths jury had to consider in relation to what Blackwood
aptually did were: ™I have a rass man to give a beating' - "I have a man to
.give a rass claut beating" - "I woﬁld_like him to get a beafiné“ - "I would
like him to get a beating, possible 'bruk' him up ;;d dig out his two eyes' -
Yeven kill him." It was left tg fhe jﬁry to deoidé whether Jones was to be
believed that any or all of these expressions were used by Williams. L
First as to the law regarding the scope of the counselling by an
éccessory beforé’the fact. It was submitted that the trial judge misdirécted
the jury by failing to direét tbem that they could only convict the applicant
Williams if he knew that Bluckwcod in the circumstances.would arm himself with
a knife. It was said that although Williams would be liable criminally. for
unusual consequences of authorised acts, such as death, he canndt’ih law bs
liable for consequencesbof unauthorised acts. It was submitted that the

tests applicable to principals at tho scene of a crime are the same to be

applied to accessories before the fact "on the questioun of vicarious

liability." It was said that the directions given were based on the old

authorities without incorporation of the principle stated in‘g. v. Anderson
and Morris (1966),_2‘A11 E.R.644. Reference was also made to R. v. Weslcy ‘
Suith (1963) 3 411 B.R. 597 and R. v. Betty (1963) 48 Or. App. R. 6.
| The learned Director éf Public Prosecutions did not agree that the
tests applicable to principals were the same to be applied to accessories
before the fact. He contended tﬁat a principal is present and can aexercise
a certain amount of contrcl over the proceedings and’that there are circum-
sta;ces where an unexpected turn of events cause a deparfure from the

pre~-arranzed plan that would embrace a principal in the ssecond degree'whioh

eould not touch the ahsent accessory. It was submitted that in_this case 

- N
2 {

- 1t was unnecessary and would be confusing for the juiy to be diréoted on

‘unusual consequences of authorised acts and the consequences of unauthorised

acts. It was argued that the Anderson and Morris case (supra) dealt with
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a violent departure the inference of cc=2on .design is destroyed and each man
A5 re;poﬁsible for what he did. Butli: the céue of acc;sscries, thea
ap;ument continuved, i% is the ﬁerpefraﬁ:r cafrying out the dictates cf the
éocessory and fhe crucial question isg wiéther what wés eventually done

rogulted in the decired consegquenceax.

The learned trial judge aefinsd whe ia an accesscry before the fact

and explained the definivion. He then went on to tell the.jury the law which
they had to apply insofar as the appiicant Willi%ms was concerﬁed. He baged
+his part of his directioas on-an extract from the statement in Foster's

Crown Casés (3rd edn.)'p.369.' This is what ho told *he jury (at r.1/ of

the record)s

"Mugh has beon said upon casces whore u person supposed %o
commit a felony at the icstization ¢F another have [sii)
gone Vveyond the terms of sﬁch'instidqtion or have, in the
execution, varied from them. If the principal totally and
substan’ially varies, if_Eeing scliojted to commi* a
feliony of one kind, he wilfully zand knoﬁingly committed

& felony of another, he will stand single in that offence
and the perscn sbliciﬁing will no* by involved in his guili.
But if +the principal In subsiance conplies with *he
temptation, varying onliy in circumsiances of time or place
or in whe manner of ezecution; in thyge cases the person
soliciting to *he offence wiil, if abgent, be an accszsory
before the facty, if present, 2 piinojipal.®

Thees arc the directions which the learned attopney for the applicans
Williams said were based on the old authorities and his submission implied
'

the<+ this is not; today, an accuraie statement uf the law.

Iz R. v. Hesloy Smith (rupra), Slade,J., in delivering the judgment

of the full court of five judges, szid (at P-601)= "The terme 'agreement',

‘confederacy', 'acting in concert', 'coaspiracy', all presuppose an agreement

express or by implication to achieve a cowmon purpose, and so long as the

act done is within the ambit Qf_that com@Oh Purpuse anycne who takee part‘in
it, if it iSfaﬁ unlawful Rillihg, is 5ﬁilty of manélaughter.“ The terms -
referred to here, as well as the term "Qommdn.ﬂosigh"-and others are used to
describe the :sgential element pn the bzsis of whicgh a principal ir the second
degrec ag well ag an accessory befo?e the fact is made 113510 for a crime

comnitted by a principal offendor.  The prinQLplgg'by which it is determinel

)77
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- whother or not a principal cffender has acted beycnd the scops of the common

purpose are, thersfore, basically the same for a principal in the second -

degres and an accessory.before the fact. The authorities shoew that this is sc.

The concluding sentence in the passage from Foster's Crown Cases cited above

geenms to suggest this. Though “he passage in Fogter's occurs where an

accessory before the fact was bveing dealt with, it was relied on by the Court

O

-

of Criminal Appeal in England in a case concerning a principal in the second

degres (see R. v. Beths and Ridley (1930), 22 Cr. App. R. 148 at p.155).
In Stephen's Digest of the Criminal Law (9th edn.), the following statements

appear in Article 17 (p.17) dealing with "common purposc":

"  VWhen several persons take part in the execution of a
common criminal purposse, each is 2 prinecipal in the seccnd
degres, in respect of every crime committed by any cne of
- , .. ..them in the cxecution of that purpose.
{:) , If any of the offenders commits a orime foreign to tha
N common criminal pﬁrpose, the others ars neither principals
‘in the second degree nor accessories unless they actually

instigate or assist in its commission."

“

[N

In Professor Glanville Williamsf Crimingl,Law'—,the General Part (an edn),
para. 133 (p.396) deals with "Acts beyond the scope of the commoen purpose”
and embraces both principals in the second degrese and'accessories before.the
fact without distinction. - The passage from Foster's Crown Cases alreédy
(j} referred to is éited in that parégraph. Finally, Smith & Hogan's Criminal Law
-~ (2na egg.) states'(at’ﬁ.B?) thaf ;s respects liability of secondary parties
for unforeseen cunsequences the same principles govern liability by counselling

_as by aiding and abetting. Here again the passage in Foster's is cited.

The principle of law stated in R. v. Anderson and Morris (supra)
which it was said should have been incorporated in the statemant from Fuster's
is as follows:

"Where two persons embark cn a joint enterprise, each is liable
(:) 1 criminally for acts done in pursuance of the jcint enterprise,
| | inoluding unusual conssequences arising from the execution of
the joint enterprise; but if one of them gzoes beyond what has

been tacitly agreed as part pf'the joint criterprise, the other

‘o is not liable for the consequenccs of the unautherised act.”

4

. , ) a |
This was no new principle of law. It was a formulation by counsel for the

applicant Morris in simple, succinct language of the existing principle

applicable to joint offenders, which was accepted by the Ccurs.
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. . R ,‘ i . . 3 ,' ) .‘-,‘, P . - . ‘&}
That aov new principle of law was beins 1laid down is evident frem = tassage g

in the judgment of Lord Parker, C.J. After sfating the7prindip1e enunciated -

by counsel, Lord Parker continued (at p.647)s:

."In support of that, he refefs to a number of authoritics
to which tnis court finds it unnccessary to refer in detail,
- but'which i the o@inion ¢f this court shows that at any rate
(:> - ‘for the last 130 or i40 years that hes been the true position. )
This matter was in fact considered in some detail in R. v. B : !
~ Smith (supra) «.... on Hov.6, 1961, v...... That case was R
referred to at some length in the later decision in this court
of R. v. Betty (supfa). It is unnecessary to go into that
 case in any detail. It followed tha judgment of Slade, J.,
in R. v. Smith (supra), and it did show the limits of the
general ﬁfinciple which counsel for the applicant Morris

invokes in the present case.'

:.As we understand it, the passage which the learned judgé guoted from Foster's
Crown Cases is still a correct statement of the law applicable 1o accessories
before tte fact. It was cited s representing the law in R. v. Bainbridge,

(1959) 43 Cr.’App. R. 194 at 197 The second edition ¢f Smith and Hogan's

Crlmlnal Law was published in 1969, after the Anderson & Morris case (supra)

was de01ded. As 1ndlcated.above, the learned editors of Smith & Hogan cited
the passage from Foster's (on p.89) in dealing with the topic of "liability of
secondary party for unforeseen consequences." That passage is cited without

(::>qualification though the Anderson & Morris case is'referred to earlier

(at P 88) under the samc toplc.

S

So the prlnclple to be applled is well settled. Where the
diffiéulty usually lies is in the application of the principle to the facts
ofna'pérticular bése. The agreed coﬁmon purpose must first be agcertéined.
If violence to the person is used in the commission éf an offence and the' '?
'prlnclpal offender is choarged as a result of this v1olence, the liability of

a princiual in the second degree or an accessory before the fact for the

(::> principalts foenoe depends upon whether_or not the use of the particular type
.of violénce was within the scope of the common purpose. In the case of a
.priﬁcipal in the seoénd degree the cbmmon purposéiis generally identified by
inference from the circumstances in which the'offence ﬁés committed.v In this
respeottthe weéﬁOn, if any, which was usad ié of speeia}'importénoei If an

offence which doss not necessarily involve the use of vioclence to the person !

is’cémmitted with such violencs, the liability of a principal in the second
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dggfee for that violencc usué;ly depends upon whether or no£ ne himself is 
~;rmed and whethe£ the principal offender is armed and known by him te'be so
armed. ’If thé'offence necessérily involvas thelﬁée of perscnal viclence the
liability of the principal in the second dggreeif@r the degree of violence
used‘will depend‘upon whether the use of g particuiar ﬁeapon wés within the
contemplation of the pafticipants. |

In the case of an accessory before the fact, the couhselling and
procufement necéséarily occurs before the offence is committed. So it is the
terms of the counselling that genérally identifies the azreed cbnmon purpose.
The circumstances of the offence committed as a result of the céunselling

are, therefore, usually irrelevant for this purpose. When the object or

.

PurpoSe‘of the counselling is ascertained the circﬁmstances Qf the offence

-are then relevant in order to determine whether or not the principal offender

acted outside the sdopo of the common purpose. If the object or purpose of

the counselling’is achieved ‘in substance the means used by the principal to

.

achieve it is usually irrélevant on the gquestion of the liability of the
accessory. On this all the authorities are agreed. Hale's Plezs of the
Crown, (1778) Vol 1 conteins the following statement at p.617:

" A, commands B. tc poison C. B, kills him with a sword,
yet A. is aéceésory, for the substance of the thing
commanded was the death of C. and in the differing in the
manner of its execution from the command doth not excuse

A, from being an accessory."

~ We oite.again a part of the passage from Foster's Crown Cases and add the

.

passage which follows directly upon it, which is of special significancs.
It is stated at p.369 as fcllows:

"But if the principai in substance complieth with the temptation,
varying only in circumstances of time or place or in the mannecr
of execution, in these cases the person soliciting to the
offence will, if absent, be an_accessdry before the fact, if
presant a principal. For the substantial,. the criminal part of
the temptation, be it advice, command, or hire, is complied with.
A. commandeth B, to murder C. by poison, B. doth it by a sword,
or other weapon, or by any other means. A. is'accessory to

_ this murder: for the murder of C. was the object prihcipally

 in his contemplation, and that is effected."

»

‘The same principle is stated in Blackstone's Commentarics (21st edn.) (1844),

Vol. 4 at p.37 as followss :

e
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‘;" wses But if the felbny committed be thé same in substance
with that which is commanded, and cnly varying in scas
circumstantial matters; as if,; upon a command to poison
Titius, he is stabbed or shot; znd dies: the commznder is

still accessory to the murder, for the substance of the

thing commended was the death of Titius, and the manner of

its executicn is a mero collateral circumstancs."”
And in Hawkins' Pleas of the Crown (8th pun.), Vol. 4 PP- 443, 444

"It seems to be agreed, that if the felony commltted be the
same in substance with that which was intended, and variant

only in some circumstance, as in respect of the time or place

at which, or the means whefeby it was effected, the abettor
of the intent 1s alto sother as much an accessory as if there
had been no veriance at all between it and the execution of
{:) ) "it;' as wherc a man advises another to kill such an one in
the night, and he kills him in the day «..... Oor to poison

him, and hc stabs or shoots him."

To come to more modern times, the following passage appears in Sterhen's
Digest of the Criminal Law (9th edn.) Art. 19; p.19:

"When a person instigates another t¢ commit a crime, and the
person so instigated ccmmits the crime which he was instigated
to ¢ommit,kbut in a different way from that in which he was
instizated tc commit it, the instigator is an accessory befors

q:> .. the fact to the crime. . ‘

Illustration

A. advises B. to murder C. by shuotlng,
B. murders C. by stabbing. A. is

" accessory before the fact to the murder of C."
Prbféssor Glanville Williams' book, op. cit. p.403, contains the following
brief statement: "A merc difference in the mcde of performing the crime

(e.2« shooting instead of poisoning) is immaterial.” For this Foster, op.

(:) eit.fp.369, is relied on.

o It will be scen that in the case of an accessory before the fact

‘ thé'iypéiof weapon ﬁsed is lafgely irrelevant once the counselling is.
65m§lied with(in substance. So also is thelknowledge én the part of the

 coun§ellor'that‘the principal would use the type'of weapon he eventually

used, However, if the ccunsellor speclflcs an 1nstrument or weapon this

'mﬂy be relevant in identifying the common purpose i.e. the object of the f
: oounsellinb. This is well illustrated by uhe example @iven in Hale's

Floas of s Crewn Vol.1 at ps436: - *
- o ’
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counselled or instizated, the counsellor or instizator is liable for the

- 1f they found that the stabbing was not within the scope of the authority or

on the aot commanded and committed - beating as against stabbing - as distinct .

-1 -

"If A. counsel or commands B. to beat C. with 2 small wand or ?
rod, which could nct, in all human reason, cause death,
if B. beats C. with a great club, or wound him with a sword,
whereof he dics; it seoems tHet.A. is.nct.an accassury, vecause
. there was no command of death, nor of ahything that could
probably cause death, and B. hath varied'from'the command4in

substance, and not in circumstancec." ‘ .
Here the use:of a small wand or rod identifies the object and intentioh of the
counselling as‘the commission of simple battery upon C. which was not likely
to ha?e sericus consequences.. All the authorities establisi that if a
principal commits a crime different'from the one wﬁich he was counselled or

instigated to commit but which was a probable consequence of that which was

principal's cffence‘as an accessory before the fact even though the offence

commltted is heyond the counsellor s or 1nst1gator s orlglnal 1ntent10n. AN

It was, therefore, conceded by Mr Phlpgs for the appllcant Williams that if ~

what Blackwocd dld can legally be held to be within the’scope of the alleged
counselling by Williams, the iatter ﬁould be iiable as an agcessory befors the
fact to murder or manslaughter, whichevor.Blackwood wae guilty of.

It was contehded, however, that there should have been a direction
to the jury that, if Blackwood was found guilty of manslaughter, in order to

determine the zuilt of Yilliams the jury shculd ask themselves the question

whether the act done by Blackwood was within the scope of the instructicns -
or ogumand given by Williamsj; that they must decide whether the instructions

to beat would embrace thc one act of stabbing committed by Blackwood; that

oommand'Williams must be acquitted. It was put another way. It was said .
that unless the jury could find as a fact as distinct from law that stabbing
was the same as Beating or, if'not the eame, it was embraced within it
Williams wes entitled to be acquitted. Tt wes said further that the question
was ‘whether stabbing was merely a different method in the manner of-executing
a oeating as,distinct'from a substential variation from a beating. Thie view
of the matter, it was said, was never put to the.jury.adequately or at all.

It wae_submitted that ¢n principle and authority et%bbrng isla subgtantial
variationtfrom a beetiné when such a beating is considered without iooking,

at the consequences. In the argument on these submissions emphasis was placed

2y

!
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“,;a; tﬁe consequences.. In the light of the analysis we have made of the
ralevant law thesé submissions are‘fallécioﬁs;k As we‘have endeavoured to
show,‘the act committsd is not usually relevant in de£erm;ning the'séope
~ of the ooﬁmon purpose contained;in the coﬁnéslling.  Aﬁd in order to
ascertain the common purpose what must b;Aidentified in the counselling.is
the crime which the principal was counselléd, procursd and commanded ‘o
commit, not fhe means by Which_it was to be-committed;

| It was contended by the Director of Public Prosecﬁtiéns that the
,oruoiﬁl question for the jury's determinétion was the offect éf the
-bounselliné allegedly given by inferende to‘Bléckaod by Williams ~ what was
the desired cOnsequenceslexpréséed therein., It was said that what the jury
wore asked'to say is whether or not tﬁe counselling by Williams was that
serious bodily injury should be inflicted on the deceased. It was submi‘lrl;c-z.clf~

that if it was found that what was desiied and expressed was that serious

bodily injury should be inflicted then‘whatever means were employed by

Blackwood to effect that desired end would be within the ambit and scope of
~the counselling. We are bound to say that this submission is supported by,
and completely consistent with, the éuthorities.

We can find no fault with the learned trial judge's directions on

Jhis aspect of the case. He told the jury, at p.278 of the record:

‘"Williams is charged with counselling, procuring and

commanding Blackwood to commit this offence. Now, here

/4

again, this is where circumstantial evidence, as I
explained to you, is very important because, membors of
‘the jury, bear in mind that all the evidence that ' Pope!
has given here about, if you accept it, what he is saying
that Williams is ineiting him, telling bhim to give this

man a rass beating, a rass oloth beating, whatever it is.

First you have to interpret thesc words. Bear in mind

~he is not charged before you with counseliing, procuring
or'cbmmanding "Pope”eesssasesss there is no direct evidence
‘before you that Williams has said one wcrd to Blackwood.

But you lock at all the circumstances."
At p. 280:

- "So &ou say, having regard to what he is telling"Pope',"
give this man a beating to the extent of'd&gging out his
eyes and 'brucking' him ubp, what did he mean. Was he there

 counselling him;(agitating him to oause serious injury

to the doctor? Or was he telling him %o kill him? Well;

.

)&5
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members of the Jury, if you dr 2w that. 1nference, that
Vthat was what Williams was asklng, sollcltlng, agitating
Blackwood to doc, then in that case, members of the Juzy,

‘you can flnd him gullty as charged.
Finally, at pp. 282, 283;

"So if you think - having regard to what Williams is alleged .

%o have told 'Pope', having regard to the meeting between
VPope', Williams and Blackwood on the 13th of March, and
going to the doctor's house - if you accept it - these are
all things you have to take into consideration. What must
he have told him? Is he telling him the same thing, |
'give him a rass beating', or 'give him a beating'?

Members of the jury, remember, if I tell you to beat a person
and you beat him to the extent that he dies, then you are
still liable for the consequences of that beating. The law
says that. So it is for you. Here Mr. Blake is saying the
1difference is stabbing as against a counselling to beat.
You say, members of the jury. Remember that I told you what
the law is here. Is it a substantial'%ariation from what he
was counselled and procured to do? Or is it merely a different
method in the manner of execution of what he was counselled
to do? It is for you to say; bécause, in any event, if you
think that what he ﬁas counselling him to do was to cause

, serious injury to this man, or to kill him, then it doesn't
matter what kind of method he uses, whether he said beat,
if he stabs him at that stage, or takes a sun and shoots him,
the law is that he is rosponsiblee cesesesosossvecssevcncnses
You say what the words 'rass beating'!, or whatever it is you

think Williams said to Blackwood means, and then you ask

//

yourselves, was he intending to cause him serious injury which
was likely to kill him, or to kill him? If that is so, whether
he stabs him, shoots him, hangs him «¢4e... if he kills him it
doesn't matter, he is only varying there the method of carrying

out what he is counselled to do. So it is for yoﬁ to say."
In our 5udgment, in thése passages the jury were left with correct directicns
on the issues they had to resolve and the law which they had to apply. The
complaint‘in this connection is, therefore, without substance.
After reminding the jury of the words of counselling on which the

prosecution relied and telling them that they would have to interpret those

 words and say what they meant, the learned trial judge‘(at pp.280 & 281 of

the record) explained the various offences starting from assault‘apd Yattery
throuzh wdunding to the felonies of wounding and causing grievous bodily harm

with intent. Then he said this (at p.281): "Now, a battery in the lezal

) 8¢
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'“);P‘anoe of the word includes beating and wounding."  Excepticn is taken ic

-

;/gdﬂ stutement. It is said to be an inaccurate direction in law because not
y _ _ _ ‘

ik

avery peating includes a wounding. But this is not what the‘learned judgg .
sgid. We agreejwith the submissioh on behalf of the Crcﬁh that as a statement
of the law the statement is right. It ié taken from para. 2633.of the 36th
edn. of Archbold's Criminal Pleading, Evidence & Practice. It was submitted
that the jury having been told’that battery includes wounding they'inevitably
would have convicted the applicant Williams because the wounding coummitted by
Blackwood would then be within the scope of Williamsf inétruétions to beat.

It was said that thié-direotion took away from the jury their right to

determine the meaning of the word "beating" as a matter of fact, the trial

Judge having made it a matter of law and answered the question himself.

The statement complained of was followed directly b& a definition of the words
"to beat" in the terms stated in para. 2633 of Archbold's (op. cit.).
This definition did not ipclude woqnding. In our view the jury could hot
ﬁavg‘been misled into thinking that they were being directed either as a matter
of law oxr otherwise that a wounding was a beating. A wound had previously been
described to them.and thé difference in meaning between.'"beating" and
"wounding" must have ﬁeen clearlto them. In any event, both before and after
these definitions, the learned judge had given olear direotioné to the Jjury
that what they had to decide was whether the. words allegedly used by the
applicant Williams amounted to instructions to Blackwood to infliot serioﬁs'
injd}y on the deceased;, in which event certain legal consequences folloypd.
He nowhere told them that they should decide whether when Williams said
"beating™ he also meant "wounding." '

| Next, it was argued that the learned trial judge wrongly left the
issue of manslaughter to the jury so far as the applicant Williahs was
concerned on the hypothesis that Williams had intended something less than
to cause serious bodily injury or to kill, which was a different hypothesis
for manslaughter with respect to the applicant Blackwood. It was submitted
that as it was necessary to establish a common purpose existing between the
two applicaﬁts it.was not peimissible to leave to the‘jury a possible verdict
of manslaughter with'respect to each applicant based on two different sets
of facts. As we have indicated; a verdict of manslaughter in respect of

Blackwood was left to the jury on the basis of the concluding sentence in the

ey
Js /.




ﬁfstatement hs is alleged to have given to'the;police. In respect of this
' sgntence the trial judge'directed the jury as follows (at'p.278 of the
record)s '
" T did not mean to kill him'. What does it mean? Did he
intend to give bim slight-injuries ndt enough tc cause him
serious.bodily injury to result in death, if death resulted .

and you are satisfied that some injury would have been done

to the doctor, then in that case .... it is manslaughter."

This direction is, perhaps, unnecessarily favourable to Blackwood. In respect

of the applicant Williams manslaughter was left on two bages. It was left
firstly on the bagis that if Biackﬁood was ccnvicted only of manslaughter
Williams could not be convicted as aocesséry to murder even if he intended
and advised serious bodilyAinjury or_deaﬁh. In those circumstances fhe jury
were told that thesy would be obliged to convict Williams as accessbry to
manslaughter.’ If‘this was all we do not think any compléint would be made.
But the trial judge left.accessory to manslaughter in respect of Williams on
this other basis (at p.283 of the record):

"If you think that he (meaning Williams) intended something
less than to cause serious bodily injury or to kill him,
yet if what Blackwood is doing is a carrying out of this
counselling as Williams told him, then, members of the jury,
in that case you may say he is an accessory before the fact
to manslaughter -~ he didn't have any intention to kill the
~doctor, yet give him a beating, and if he dies as a

- oonsequence of it then he may be guilty of accessory before

= the faot of manslaughter." .

On the case against the applicant Williams as presented by the prosecution“
it could, perhaps, also be gaid that the learned judge was being generous
to him in this direction.  But the direction has a foundation in 1;;.
It is within tﬁé-principle.stated in R. v, Creamer (1965) 49 Cr. App. R.368
in which it was held that "a person is guilty 6f being accessory before the
fact to involuntary manslaughter if he counsels or-procures an unlawful aot
likely to do harm to anothér person and death results which was neither
foreseen or intended." The unlawful act in this case wéuld be the
infliction of bodily injury (nof serious) on the déceaséd. We cannot say
- that tﬁe learned trial»Judge was wrong(in leaving éhe issue of ﬁanslaughter

on this basis. The applicant Williams would, in that event, be responsible;

for the inflioction of serious bédily injﬁry on the deceased, and his death

/6€

i




. " _*J
i aoungelled or instigated,
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s result, because this was a probable consequence of that which was

The ground of complaint that the verdict in respect of the applicant

Willlams was unreasonable and cannct be supported having regard to the evidence

was based on the same arguments put forward in support of the grounds already

‘dealt with regarding the question whether or not Blackwood's act was within

| the scope of the counselling. The contention in support of this ground had

a legal basis rather than a factual one. We need add nothing to what we have

elready said except to say that it must have militated strongly against the
applrcant Williams that if the prosecution's case was accepted, as it
undoudbtedly ues, he had instigated the use of violence against the deceased,
an old man, and left it for Blackwood to interpret from his instructions the
degree of violence and to decide the means whereby it was to be inflicted.
Therse is no ground‘on which we could justifiably hold that the verdict which
the jury returned was unreasonable or not supported by the evidence.

The two remaining grounds of complaintlcan be said to be technical
grounds. - The first of these is that the learned trial judge failed to direct
the jury as to the legal position of the applicant Williams should they find
that he was present at‘the soene of the crime. The foundation of this ground
was the contention that there was evidence from which the jury could have
inferred that Williams uas present at the scene of the orime. In disposing
of this ground, it is sufficient to say that in our view there was no evidence
admissible against Williams from which it could reasonably be inferred that he
was Eresent‘at the scene. In the circumstances it is not necessary to .
express any opinion on the very interesting legal arguments whioh the learned
Director of Publioc Prosecutions addressed to us under this ground.

Lastly, it was contended‘that "the verdict from guiity of men-
elaughter was a nullity. The Court ought not to have received a verdict on
the issue of manslaughter unless and until the Jury had returned a unanlmous
verdiet on the 1ssue of murder for Whlch offence the applicant had been
indicted." When the verdict of the jury was taken, they returned a unanimous
verdiet of not guilty of murder and a majority verdict of guilty of
manslaughter in respeot of the applioant‘Blaokwood}' The Registrar then
asked: '"Members of the jury, how sey the majority of you, have'you found the

accused Alfred Williams guilty as being an acoessory before the fact to

/ 37
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manslaughter?"  The foremen answered: "Guilty." The ccmplaint is that the

Jury had not finally proncunced on the charge of murder in réspect of

Williams and until they did so a verdict in respect of manslaughter concerning

him could not properly be taken. ~ It was argued that this amounted to a
defect in the receiving of the verdict and that where there-is an error on

the face of the record affecting a verdict any judgment which flows from the

" defeoct is a nullity. R. v. Simmonds (1965) 9 WeI.R. 95 was cited and sought

to be distinguished on the ground that that case dealt with an error in the

.recording of the verdict, which may be amended by this'oou:t, whereas here

there was an error in the receiving of the verdict and there was,'fherefore,
nothing which can be amended. Wg do not agree with this interpretation of

the Judgment inug.'v. Simmonds. The court there o;dered the record amended
%0 record verdiocts of the jury which should have been taken.expressly and

we®e not but which could be implied from the verdict which they expressly

returned. In this case, in view of the direotions in law given to the jury,

roqcé'they found Blackwood not guilty of murder they were bound to return

a gimilar verdict in respeot of the applicant Williams. Implicit, therefore,

in ¢the verdict in respect of murder against Blackwood is a finding of not

- guilty on this charge in respect of Williams. R. v. Simmonds (supra) is

clearly guthority for the record to be amended accordingzly.

No ground has been advanced on which, %n our judgment, the
.applioaﬁt Williams' application for leave to appeal is entitled to sgoceed.
The application is, therefore, refused. It is ordered that the reeord be '
amehded 80 that it reflects a verdict of not guilty on the charge of being
an accessory to murder laid.against the applicant Wil}iams.‘

In all the circumstances, it is further ordered that the sentence

passed on the applicant Williams take effect from 15th January, 1973.






