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WHIGHT, J.A.3

This is an appeal against the decision of the Constituticnal
Court (Patterscn, #ilis, Smith, JJ) on Jzanuary 18, 1993, dismissing

a liotice of Motion brought by the appellants seeking relief by

a0

ireans of several declavations and orders, Viz
| ‘r ‘ . .
- "{4) Declaration that

(i) The Seairch Warranits issued on
cr about the 5ch day of
Wovember, 199Z, on the written
information on cath of one
Arthur Mciieish and pulpo:tlng
to authorize entyy upon tne
Applicants' premises were
invalid and the search made
thereunder ill@gal and uncon-
stitutional as being contrary
to section 19(1) of the Comsti-
tution of Jamaica;\and/ox

(ii) The use of and pariicipation
by members of the Jamaica
Defence Forxrce on the 20th
Woveniber pursuan: to the afore-
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” said search warrahis were
illegal and thai such illega-
lity rendered the said search
under the warrant invalid and
unconstitutional as being
contrary to section 19(1) of
the Constictution of Jamailca
and/or made without due process
and/or an abuse of proceéss;

(1ii) 7%he seizure of the docunents,
files and other property pur-
suant to the afoirgesaid search
under the said warrants was
illegal and unconstitutional as
being contrary to section 15(1)
of the Constitution of Jamaica
and/or made wichout due process
and/or an abuse of process;

{(B) Orders that

(1) all the said docuwuents, files
and otherx propacty seized by
the Customs Officers be
returned to the spplicants;
and/ox

{1i) &1l use of the =aid documents,
files and other property by
the prosecution be prohibited;
and/ox

(1i1) A1l or any charges, informa-
tion or indictuents connected

. to or flowing from or in any
way depeandent or iteouchiang upon
the said docuwnents, files or
other property obtazined as a
result of the aforesaid search
be stayed.

(iv) The trial of the lst applicant
upon Informations pending
against him in the Resident
Magistrates Couvrt at Sutton
Street, Kingston, be stayed
until the above Qrders are
complied with.

{v) Compensation.,

{vi) osuch octher reliei as to the
w3 0

Honcurable Court seem just.
The issue giving rise to these proceedings arose in this
vay. In purported exercise of powers granted by section 203 of
the Customg Act, frithur Mclieish, Detective Assistant Superintendent
cf Police attached to the Revenue Protection Division of the
Hinistry of Finance (RPD), armed with three search warrantsg which
were identical save foi the premises named therein on November 26,

1992, with the assistance of a group of police and Jamaica Defence
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Force personnel known as ARDERT entered and searchad premises
cccupied by the appellants at Lot 33 Belgrade Heights, Kingston &,
105% Windward Rozd, Kingston and 15a Howcstead Road, Kingston.
They seized and carried away & number of items-which were duly
documented in almosi embarrassing devazl.

Investigations into charges of fraud on the revenue
amounting to several million dollars were pending against

Danhai Williams and others; hence this sortie by the RPD. Buc

s

up to September 14, 1993, the prosecution of the criminal charges
which had been preferred as & result of the investigations was in
a2 state of dormeancy no doubt aided and abetted by the non-
involvement of the Director of Public Prosecutions in criminal
matters of such magnitude. Prosecution of these cases was put

into the hands of private counsel. Oa September 14, 1%$53, the

eppellancs bagan proceedings by way of Notice of Motion before

prosecution of the criminal charges.
Undoubi-edly at the very core of the couplaint lies the

guestion of the validity of the search warrantcs under which action

5

had been taken. The enabling statute, section 203, in addition to
setting out what ac.lion was authorized, alsoc prescribed the condi-
tions precedent to the issue of the warrant. The resolution of
the questiocn of the validity of the warrants must, therefore, be
considered in the light of the statutoly provisions. Section 263
of the Customs Act readss

":f any officer shall havs ceagonable
cause ©O suspect that any uncustomed
or prchibited goods, or 4Any bocis ox
documenis relating to uacuscomed OF
prohibited goods, are harwoured, Kept
or concealed in any house o other
piace in the Island, and it shall be
made $o appear by information o cati
pefore any Resident Magistrate oY
Juscice in the Island, it shall be
1awful for such Resident lagiatrate
or Justice by special warrant uncer
hiz hand to authorize such offxcexr
to enter and search such house Or
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r place, by day oxr by nignt, and to
seize and carry away any such uncustoumed
or prohibited goods, or any books or cdocu-
ments relating to uncustomed or prohibited
goods, as may be found tnerein; and it
shall be lawful for such officer, in case
of resistance, to break open any door, and
to force and remove any other impediment
or cbstruction to such entry, search or
seizure as aforesaid.”

The document headed “"Affidavic to Ground Search Warrant”
purporting to be the information on cath reguired by section 203
zs well az a copy of the search warrant are set out belows

" AFPFIDAVIT TO GROUWD SaiRCH WLARRANT

i

JEMAICA S5,

The .aformacion and complainit of crthur
Mcow2ish in the Parish of 3. andrevw nade
on cath before me the undersigned one of
Her MHajesty's Justices of ithe Peace in

and for the Parish of Saint andrew this
5th day of November in the vear of Oux
Lord Cne Thousand Kine HundGred and Ninety
Two who saith that he hath gcod reason
+o believe that in a certain place
situated at Lot 33, Belgrade Heights,
RKingston & in the said Paxish, occcupied
by Daunliai and Nadine Williams and others
is kept oi concealed uncustomed goods or
books or documents relating thexreto,
contrary to Section 21U of the Customs

y o~
ACC e

Sworn before we this 5tch day of Novewber

i%9z-
5gd. 5. Howard
Jusitice of the Feace
St., Andrew.”

® SEERCE WaRRa’d

CA S.5.
PLRISH OF SAIKT ARDREU

TO mrihur McHelsh or any Custols Cfficer
HEREAS the undersigned, cne of Her
Majesty's Justices cf the Pzace in and
for the Parish of Saint andrew belng
sa-igfied upon written infermation on
ozth that there is good r2ason TO believe
+hat in a certcain place, to wit:

nanhai and Nadine Williaws
Lot 33, Belgrade Heights;,
Kingston S

is kept or concealed uncustcued goods on
which the duty leviable by Law has not
bzen pziG or books, docunents Of instru-
wents relating thereteo.
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AKE THEREFORE, in her Majesty's name,
ithcrise and command you, w1Lﬁ proper
tance, and by such force as may be
s5ary by night or by day, to enter or
¢ the said place and tc search thne
same and all perscns fouand therein and to
seize &1l such gocds and other articles
reasonably supposed to have been used in
connec*ion with goods which may be found
in the said place and to take further
action in the premises as the Law allows,

oo m
Q w
UM o

LQ.’:iwr‘H-{)‘
¢}

(4}

9]

Given under my hand and seal at the
Parish of ... aforesaid the 5th day of
Hovember in the year of Our Lord Cne
Thousand Nine Hundred and Hinety Two.

5. Howard
Justice of the Peace
St. andrew.”

Before dealing with the validity of the warranis, it is

important to note that before the Constitutional Court the appellants

abandoned all butc two of the five orders sought. &Accordingly, the
remaining ©wo orderg which concern this court are:

{i) 413 the said documencs, files and
cther property seizad by the
Customs Officers be returned to
the applicants

(ii) Compensacion.

-

I now zeturn to the guestion of compliance with the provi-
cions of section 203 which will determine the validity of the
warrants. The specific criticism of the warrant was couched thuss

1. »s a matter of fact no information on
oath was given to ithe Justice of the
Peace which could justify the issue of

the warrant. Hence the warrant and

all zciions thereunder aire vad. ACCord-

ingly section 19 of tie Co nstitution

was violated.

arrant did nct folilew or conform

2., The w ‘
o “he statute - the statute not cited
on the face thereof.

3. The warrant dces not follow the termnms
of the statute in that it alleges:

that the Justice was satisfied
upon written information on oath
that there is good reason to
believe etc.

L

. B further criticism which dces not
affect the validity of the warrant
wzs that excessive force was employed
in the execution of the warrants by
+he involvement of the JDF.
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Regarding the flrsb ObjeCLLonp +the contention i1s that taeze
\ e

is absence of the informaticn which was zupplied con cath toe the
Justice to justify the issue of the warrant. To so insist is to
be guilty of misveading the section. “iInformation on oath” is a
erm of art for the documeni sworn to before a Justice of the
Peace when he is reguested to issue a warrant. (See the Justice

of the Peace Jurisdiciion i4ct section 3 and Form 3 Schedule 1

Part 1), See Jones v. German (1897) 1 0.B. 374, What is reguired

is first that the cfficer shall have reascuable cause to suspect
etc. and that this "be made to appear befcre any Resident Magis-—
trate or Justice” by way of information on cath. The section is
not dealing with %the production of evidence, matters are at the
"yecasonable-cause-for-suspicion” stage. I agree with Di. Barnett's
subnission on :this point which was adopted by Mr. Campbell that
there is no reguirement for the Justice to make an assessment of
the officer's reasconable cause to suspect and to satisfy himself
before issuing the warrant.

in Words and Phrases legally defincd, 3zd Edition the issua
of suspicion is dezlt with, in part, chuss
"Suspicicn in its ordinary meaning is a
sta*e of conjecture or surmise where

cof is lachlng° 'I suspect but i can-

noL prove’ "

L+ seems to me that the decisions in Liversidge v. Andexson [i%41]

3 11l E.R. 335 zand IRC v. Rossminster [1980] 1 All E.R. 80 which

vere invekaed cannoit avail the appellants on this point. 1In

Liversidge v. Andersomn what was in issue was the authority of

the Secretary of State to issue the warrant in guestion. In

Rossminster the suthcorising section 20C of the Tax sanagement

nct was steted in che warrants; so the valzdaity of the warrant

was not guescioacd on the lacl: of statutory authority. Thers is
no such reguirement in the instaant ca for the Justice to satisfy

rinself nor that thei fact should be stated in the warrant. How-

ever, since thz section, by stating chat "it shall be lawful for

the Resident Magistrate or Justice ecc.”; gives the authority

igsuing the warraznt & discretion, therc was nothing to prevent

=
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him asking guestions of the officer before acting as the scctaon

enables. Having seaid that, however; = vegard with some amount of

trepidation the thought cf the havec +hat can result from the

Grastic action anthorized by the seccion based on untested suspi-

I x

cion. But before proceeding furcher, it mey be useful to note

+hat Liversidge v. Anderson (supra), which dealt with a wartime

situation, no longsyr commands respect as an auchority. Loxd

Dipiock and Loxd Scarman in Rossminster (supra) saw to that. AT

page 93 of the veport Loxd Diplock dealt with the matter thu

“T think the time has come to ackunowledge
openiy that the wmajority of the House in
Liversidge v, Zndersom wWerd cxpedientcly
and, at that time perhaps, ex cusably
weong and the di ssent;ng speech of Lorxd
Atkin was right.”

Lord Scarman was ccrtainly more caustic im his treatment of that

rstwhile suthority. Said he at page 104:

"The ghost of Liversidge Vv, Anderson there-
fox ¢ no shadow on <chis statute. And
I would think it need no *opgel haunt the
law. T+ was laid to restc py Lord Radcliffe
in Hakkuda aAli v. M F de S Jayaratne 11951
a.C. ¢G P.C., and no one in this case has

sought to revive it. It is novw beyond
recall.”

The fac: is that the Customs Act Gocs not prescribe the
form of either the szoLmatlon on cach o:r the Special Warrant but,
L0 w appailelt chdcavour to demongtrate that the Justice acted
responsibly, it is stated in the warrant +hat “he was satisfiecd
upon written information on oath® which is-going beyond the
requirement -of the séctiohg viz. that the 6fficér“§;féasonable
cause to suspect “be made to appear ©o the Justice by information
on cath.”

| The next point co be comnsidercd is the failure to follow
or conform to the statuve. The seccion 1s obviously absenit fzom
the warrani. Quite apart from the legal effect of this defoct,
T can think of a sconario which is not unzealistic. it appears
fyom the affidavits of the RPD officexs Hichael Suy -ridge and

+ Superincendent bdcieish that on May 12, 1929z,

s

Detective a&ssi3ta

they had visited the premises of che epplicants and hada been met
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with hostilicy from an aggressive crowd; hence-the -presence of
LRDENT on the recurn visit ¢% months latcr. What if the applicant

Williams had beeu present and upon being showa the warrant stated

that in the light of legal advice previcusly obtained he was

]

atisfied that a warrant which did noit cite the enabling law was
illegal and that as such he was entitlad to resist entry upon his
premises on the strength of such a warrant! Would the officers,
backed as they werce by ARDENT, retreat c¢r would they risk & bilcody
encounter with possibly tragic comsequences But there is more to
this aspect of the matter. The issuc of scarch warrants for the
recovery of stolen property would be f£zixly commeonplace for
Justices but I doubt very much whether warrants under section 203
cenjoy a similar popularvity. SO the omission of the secticn would
induce the Jusitice to believe that this was just another search
warrant, a belief confirmed by the heading “Searxch Warraat®, insteac
of @Special larrant under section 203 of the Custeoms act.” He
would certainly be alerted to the fact that he was dealing with

a warrant of a diffcrent specie had the section been cited.

There was such a departure from what section 203 authorizes
that it may be said that in preparing the warrants the drafisman
was on & frolic of his own. By omitting prohibited goods hw
clcarly limited the scope of the warrant and then he procecded to
cxtend the powers conferred upon the officcr executing the warrant
by including:

(a) &il persomns found therein

(b} ¥seize all such goods and other
articles reasonably supposed to
nave been used 1n connachion
with goods which may be found
in the said place.”

With reference tc {a), Dr. Barnett submitted that the authority
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well., o authority was cited for this proposition but he added
25 a caveat, thet f the warrant auchorized the scarch of persons

but in fact :thore was no such authoricy then the warrant would

not be bad but the scarch of persons would be 1llegal. Since



vherce was in fact no search of pcerscon, it i1s not necessary to
resolve the legality thereof. What is in issue is the validaity
of a warrant which authorizes an act which is not sanctioned by
For his parit, Mr. Campbell referrcd to sections 53, 54,
57 and 586 of the Customs Act dealaing with a custems cfficexr's
power to search with reference to eircraft or ship and then
zubmitted that sscition 203 ought to be read in conformity with
the rest of the Zct., Dbut none of those sections is in pari
materia with scection 203 and the powers ccnferred on an officer
to deal with pcrsons on any aircraft or ship or who has discembarked
therefrom or had rcceived goods from any such persons cannot be
invoked to justify cmpowerment to search persons in section 2032
proceedings.
Section 3 of the Custowms Act providacs:

"For the purpose of cavrying our the

Qxav¢s¢ons of the customs laws all

cfficers shall have the same PCGWers,

authorziies and privileges as axe

given by law tc officers of the

Constabulary Foice.”
kccordingly, if during the process of carrying out the actiomns
authorized uander the warrant which faithfully cmbodies the pro-
visions of tho act, there is objection oxr obstructicon by any
person, appropriatc action can be taken as if the interfercnce
was in connection with Police activities., Even if the position
vegarding persons within the contexit of secition 203 appears
snomalous there does not appeax to be any specific provisicn in

< P

the kct, but it ig clear, to my mind, that section 203 does nou

§

authorize the scarch of persons. The basis on which the unautho-

rized scavch of pnrsoans could be severed was not presented to the

Q
(4]
o
H
cr

and I am not prepared wo validate the warrant on the prin-

0
G‘J .
ke
[
@]

of severance which was not showr to be supported by authority.

Coutextually, the authorization in section 203 “to scize

1]

and carry away any such uncustomed or prohibited goods” relates
tc the uncustomed ox prohibited goods bicught to the attention

of the Resident Magistrate oxr Justice. But the warrant takes &
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gifferent course. Lt not only fails te follow or conform to the
&ct, but cmpowzrs the officer when he cnters and scearches the
preuises te undertake a new couise of surmicing to determine “&ll
such goods and othar articles reasonably zupposed toc have bacn
csed in connection with goods which may be found in the said
place.” Therc is not even a close rgscmblance between this
provision in the warrant and what che section authorizes. Under
the section tnc books and documents which are liakle o be seized
must in fact relaie <o uncustomed or prohibited gocds. This is

another error which might have been avevricd nad the scction been

by

czted, thus alerting the Justice to the true naturce of the warrant
which he was reguested to issue. But iz may be added that the
addition of the scction to the warrant in its present conditiocn
could not cure what may be regarded as congenital defectse.

in an ceffort to Qcmonstrate ti warrant which section 203

o

contcmplates, M. Ramsay, at the prompting of the court, presented
+-he undermentioned draft of a warrant which I think would, wich

.
= o
- o

[a]

nminocr amendments, neet the requirements. Here vhen is the dxa

" SEARCH WARRANT

JAMALCH §.5.
PARISH OF SAINT ANDREW

TG Lrthur Mckeish, a Cuzcoins Gfficer

GUEERT.LS it has been made ©o appeanr Lo me
che undersigned, one of Her lMajesty's
Justices of the Peace 1n and fox the
Parish of Sainti andrew by information on
oatn of the said arthur Hcieish, that
rhere is reasonable cause ©o suspect that
in a certain place, to wit: Lot 33,
Belyrade Heights, Kingston G, aze
harboured, kept or concealed uancustomned
or prohibited goods or bonks, daocuments
or instruments relating to uncustomed o
prohibited goods.

TUESE ZRE THEREFCRE, in Her Majesty's
nziac 2ndé by virtue of seccicn 203 of the

Cuzzcus Ect, te authorisc and command
you, tc enter and scarch the said Lot
33, Lelgrade Heights, Kingswon §, by
night or by day, &ad to goize anG carry
away any such uncustomed oy prohibited
goods or any books or docuncnics relating
“o uncustoired oy prohibited goods, 28
may oce found therein; and in cace of
igstance, to break open any doOGr and
forca and cemove any othoer impadiment
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or obgtIuction to such entry, search or
sgizure as aforesaid

Given under my handa and cwl at the

Parish ©f sceeceo.s aforesaid the coecoeos
day ©f ceccesesen. in the ycar of Our Loxd
One Thousand Nine Hundred and Ninety-four.

® 00 05 00Q0CHOOCO 06 @O OSSO

JUSTICE OF THE PEaACE."
The suggested amendments are as follows:

(a) Substitute "Special” for "Search”
in the heading.

{b) n the preambles

e

(i} declete "or instruments”
coming after "docuncnts”

(ii) add "to® after "welating”

in Rossminster (supra) thc effect upon the validity of the

wvarrant due to the absence of statutory authority was not an issue
bcocause che section was included but evensc that question vas
thought to be of sufficient importance to attract comment. Leoxzd
Tiplock at page 21ig-h had this to say:

"Eyven chough the statute may neot strictly
so require (@ matter on which 1 express

no concluded opinion) tihe warrant in my
view ought to state oan its facc the sta-
tucory authority under which it has been
issued. This the form of werrant issued
*n the instaant case dces, though I agree
with my noble and learned friend, Vis-
gount Dllhorne, that the wording of the
recital of the fulfilment of the two
statetory conditiomns precadent to 1us
issuc might be improved. Dut for the
reference to s 20C in accordance with
whoaa provisions the informatiomn is
s-zted toc have been laid, the wording of
rhe warrant would be consistent with its
meaning that the informatlion had not
specificd for comsideration by the judge
che grounds of suspicioca on which the
informant relied; but the cxpress refer-
once to the section, in my view, resclves
any embiguity and makes untenable the
suggesticn thac the preambie to the warlant
constitutes an admission by the judge that
he had adopted blindly & statement of the
informant that there existed some reascn-
able grounds for suspicion the natuie of
which, however, was not disclosed. This
was not a contention that the respondents
were w.lling toc advance.”

The degirability of the inclusion of the section in the

warrant has, in my opinion, been anply demonstrated so now I will
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turn to the guestion as to wnether it :s a legal reguirement that
the section be included. 7The answer for this guestion is not fax
o seek. The Justice of the Peace (Jurisdiction) act makes provi-

4

(53}

sion for the issue of process by Justicas of the Peace. 3ecticn
states as follows:

"54-—(1) BEBvery information; complainug
summons, warrant or other document laid,
issued or made for the purpcse of or in
connecticn with any proceedings beiore
examining Justices or a court of summary
jurisdiction for an offence, shall be
sufficient if it contains a statement of
che specific offence with which the
sccused pevrson is charged, togetcher with
such paiticulars as may be anecessary for
giving reasonable information as to the
nature of the charge.

{2) The statement of tincz oifence
shall describe the offence shorily in
O:Jinary language avoiding aﬁ fair as
possiblie the use of technical cerms, and
without necessarily stating dfl the
izl elements of the offence, and,
:ba cffence charged is one created by
tatuce, shall contain a reisrence o
he secition of the statute creating the
b

{3) &fier the statement of the
offence, necessary particulzrs of the
of fence shall be set out im ordinary
language, in which the use of technical
teyms snhall not be reguired.

(4) Any information, complaini,
swmaons, warrant or other document TO
which %his section applies which is in
such form as would have been sufficient
in iaw if this section had not been
passed shall, not withstanding anything
in “hiz section, continue to be suffi-
cient in law.”

hat is, howevexr, clear is that the inclusion of the section in the
warraante in issue could not cure the defecis. - These warraants ars
bad and 1 find myseif unavoidably asking the guestion whether com-—
petent legal advice was not av ailable ‘o guide the conduct of the
RPD because the impact of such advice is not apparent.

My conclusion on the validity of the warrants differs from
~he decision in the court below. Both of the learned Jjudges
{Patterson and Smith, JJ) who wrote, concluded that the conditions

.....

precedenc for the :essue of the warranis had been fulfilled and that



rhe warrants were, checefore, valid. 1ccoxdingly, the searcaes
authorized by the warrants were legal. But it would seem that
smith, J. eguates the warrants in the inscant case with warrant
issued in different circumstances. AT page 24 of the judgment he
wrctes

®_,.iw iz settled law that where public
officers enter a man's house by virtue
of a warzant that the officers are
enticled tc take any goods which they
find in has possession or za his house
wiaich they reasonably believe tc be
mecerial svidence in relation to the
offence.”

X

The warrants under consideration were not issued by virtue of the
common law or any other authority but section 2@3 of the Customs
2ct and are termed special warrants. Tas section authorizes theix
igsue in relation 1o uncustomed cor prohkibited goods and €O books
or documents relating to such goods. .o 1Y opinion, no auchority
is conferred by the section vo search foi and t©O seize and CArry
away any other prCpestiy.

What concequences flow from the invalidity of the warrants?

F

o

s+ the appellants it was argued that section 19 of the Constituticn

wes violated thus entitcling the appellants to Declarations 1 and x

-1

and that the =e izure and taking away of the appellants’ goods and
documenis wers done in breach of section 18{1l) of the Constitution.
»u contraire it was argued by Dr. Barmett that despite the
presence of section 13(1) in the Notice of Motiom, no redress under
the Constitution for breach of fundamental rights really axrises
because what is rezlly in issue is the interpretaticn of section
203 of the Cuscoms &ct. That, he said, is so because, alchough
cection 19{.l) protacts privacy, there iz no violation of that
section when rcad together with section 19(2) of the Comstitution.
Further, he submitted, that since che custrms officers had autho-
ity to act under the Customs AcL, & pre~independence ACt wiich
—-enained in force, no guesticn of a breach of fundamental rights
could arise because of the provisions of section 26(8) of the

Constitucion.
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it becomes necessary, therefore, to set out these sceccions

rovisions may be considered:

1)
(@]
¢t
3
o
i
ﬁ'
jog
©
=
i

ro

1} Except with his 2swn cousent, no
on shall be subjected Lo the search
is person oxr his pxope*by cr the

y by cthers on his premises.

(2) Hothing contained in or Gcue
under the authority of any law shall be
ncld to be inconesisteant with or in con-
travention of this seccion te the extenc
cuas the law in question makeg provision
which is reascuably regquired --

1

{z) in the interaects of defence,
public safety, public order,
public morallui, cublic

nealih, public IeVeRUEG, «..

[

"26{3) DMNothi ing contained in @ny law in
force immediacely before the app01nted
day shall be held to be imcomsistent with
any of the provisiocans of this Chapu-_,
and nothing done under the auchority of
sny such law shall be held to be done in
contraventicn of any of thesc provisions.”

From a roading of these sections, the force of Dr. Barnett's
submissions can be put in true perspective. The entxry upon and
search of the promises were not uanderiaken in circumstancas in
which there is no iaw by which the officers could legally have

ef that their actions

(@)
=t
(4
:}.
m
:f.J

done what they <idc. They acte
were covered by legal warrants and thelr actions became unliawful
only because of failure to comply with the provisicns of section
203. The truth, aowever, is that the invalid warrants could not
ccafer any power to do as they did. The remedies available must,
therefore, be confincd to such remedies as flow from such failurec.
9he right to privacy protected by section 19(1) {supra) has
cbviously bzen breached in addition o the acts of tiespass
flowing from the anvalidity of the warraats. But it became
evident during argument why resort was madc to the Constitutional
Court. Primerily, the appellants were obsassed with the efiort
to stymie the pending criminal proccedings. 1t was Mr. Ramsay's
submission that the remedy of a declaration was sought which
could be used as a shield rather than as a sword and that the

)
‘

sppellants wese not compelled to take on tihe impedinent of a
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common law suit for trespass and decinue with the hope of obtaining
a Constitutional Doclaration as an adjunct before a single judge of
+he Supreme Court., The basis for that subuission rested on the

contencion thacs

{a) Whenever a declaration of infringe-
ment of a constitucional right is
nade the court is acting in itcs
constitutional dimension and not
under or by virtue of any other
jaw:; and

{b) an application dixrecily Lo the con~
sititucional courc offcis the speci-
fic advantage of a speady resolution
of the issuc as against the chronic
dclay of the civil coults which
would in effect rende: tche declara-
~ion nugatory.
3o far zs delay is concermed, chere 1s provision for speedy
rrial 1f the case gualifies. But guite apart from that the cgurse
adopted would bz uncbjectionable if there were no provisions

governing applicaticon to the Constitationzl Court though in connec-—

vion with this it must be noted that Hr. Ramsay exproessed himself

]

&

zs being of the view that the course zo pursue was at the appel-
lants® option. iIn this regard, attencion must be drawn to section
25 of the Constitution which, in so fzr as is relevant, reads as

follows:

wy5--{1) Subject to the provisions of
cubsecticn (4) of this seczion, i1f any

]
2

person alleges that any of the provi-

sions of sections 14 and 24 {inclusive)
~f this Comstitution has been, is being
or is lilely to be contravened in rela-
tion ©O him, chen, withouc prejudice to

any ctnexr action with respect to the
samc natter which is lawfully available,
that person may apply <o zhs Supreme
Court for redress.

{2} The Supremce Court shall have
original jurisdictzon to hear and deter-
wine any application made by any person
in pursuance of subsection (1) of this
zcction and may make such orders, issue
such writs and give such directions as
it may ccnsider appropriate for the
purpose of enforcing, or seccuring the
enforccement of, any of the provisions
of the szid sections 14 ©o 24 (inclu-
sive) to the protection of which the
person concerned is entitled:

provided that the Supremc Court shall
Lot czercise its powers undck: this
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"subsection if it 1s setisfied that ace-

guace mecans of redress for the contra-

vention alleged are or have bcen avail-

able co the person concerncd under any

othar law."”
it is abumndantly clear that the provisoc to subsection (2) stands
in the way of the coxercise of option foxr which the appeilants

contended.

The failure to act within the provisions of section 203

camage for trespass and detinue was avalilable to the appelliants
cn September 14, 1993, the date of the wotice of Motion, the
wrengs couplained of having taken place on Novenber 26, 1392,
Lhowever, thosae actions could not now be commenced and since the

eppellants are not entitled to any consticutional rewmedies they

3:
would end up having suffered wrongs redressible at common law
but receiving nc redress were this appeal simply to be allowed
without more. But this would be a manifest and incolerable
injustcice which, however, has been anticipated by provisions in
rule 18 of tho Court of appeal Rules which reflect the inhereat

1s as follows:s

I..J
(e}

power of the couri. Ruic
“1g~-(1) In relation to an appeal the
court shall have all the powcrs and

duitics as to amendment and ctherwisce
of thge Supreme Court.

{4)...and the court may mak
order on such terms as the Co
thinks Fdust, to ensure the do
tion on the merits of the rea
in controversy between the parties.

A not infreguent practice by virtue of the powers vested
in the Supreme Court is the directing of mwtters begun in Chambers
e be tried in cpen court as 1f begun by wriv in which event
documents filed arc treated as pleadings. The court is thus
c¢nabled to try by viva voce evidence coaflicting issues which
cannot be adequaccly disposed of on the basis of affidavit
cvidence. Such an order will meect the justice of this case

but a word of caution is necessary. Sc far as the claim for

trespass is concerned that has been conducted on the invalidity
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of the warrants. although there was & trespass, the police are
cntitled to retain to be used as evidence any items which gualify
16 be so used bocause once the evidence is relevant it is imma-

terial how it was cbtained., Sce Kuruma, son of Kaniu v. Re.

[1955] 266.

(o

2 WeL.Ro 223 and Herman King v. R. 11968] 12 W,I.R.

Though, of course; what use will be made of such evidence is
subject to the ovewriding power of the court to exclude evidence
despite the fact that it is relevant. Ly this the prosecution
ought to have decided what items are reguired as being of eviden-~
tial value, and it weculd be appropriate tc return to the appellants

all items which are not so required. The claim in detinue can

relate only te thosge items which are act so required which have

been detained unnecessarily:

3 W.LR,

Ghani v. Jones [1970) 1 ¢.B. &83;

1700,

i1669; 32158: [1969) 3 All E.R. Regarding a claim

for abuse of power based upon the mannc: in which the searcn was
cxcecuted, it is my opinion that the afiidavit cvidence is soO
confliicting that that is a matiter eminently suited for determi-
nation upon evidencc presented inopen court.

For tihese rcasons, the order of tie court below 1s saet

scide and the casc is remitted to thoe Supreme Court te be dealt
P

with as I have indicated. But it does no i

t follow that the appai-

lants are entitled to any cests. In wmy judgment, their resort to

the Constitutional Court rather than secking common law rodress
ves misconceived and, in the circumstances; no costs will be

awazrdod.
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FORTE J A

I have had the opportunity of reading in draft the
juagments of Wright & Downer JJA and with one reservation,
agree with thelir conclusions therein. As the history and
facts surrounding this case are adeguately outlined in the
judgmenf of Downer J A, £ will refrain from repeating them
in the few words, which I hereunder set out as representing
my comments on tie issues,

By Notice of Motion, the applicants sought declara-
tions in so far as is relevant ©o this appeal, some having
been abandoned as follows:

"(i) The Search Warrants issued on oOr
about the 5th day of November,
1992, on the written information
on oath of one Arthur Mcheish and
purporting to authorize entry upon
the Applicants’ premises were
invalid and the search made there-
under illegal and unconstitutional
as being contrary to section 19(1)
of the Constitution of Jamaica.

. o

(iii) The seizure of the documents,
files and other property pursuant
to the aforesaid search under the
said warrant was illegal and
unceonstitutional as being contrary
to section 18{(1) of the Constitu-
tion of Jamaica and/or made without
due process and/or an abuse of
Process; ..."

and Orders as follows:

"(i) All the said documents, files and
other property seized by the Customs
Officers be returned to the
Applicants; and/or

(v) Compensation.

(vi) Such other relief as to the
Honourable Court seem just.

Section 19(1) of the Constitution states:

w(1) Except with his own consent, no
person shall be subject to the
search of his person or his
property or the entry by others
on his premises.”
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The grounds of complaint of the appellants in respect to the

allegation of the breach of their rights under section 19(1)

are stated as follows:

Section 19(2)(c)

of section 19(1)

“(a) The applicants' constitutional

rights set out in section 19(1) of
the Constitution of Jamaica have
been contravened for that their
property have been searched with-
out their consent; and/or

(b) the applicants constitutional
rights set out in section 19(1) of
the Constitution of Jamaica have
been contravened for that their
premises were entered without their
consent; ..."

of the Constitution restricts the application
where it states:

"(2) Nothing contained in or done
under the authority of any law
shall be held to be inconsistentc
with or in contravention of this
section to the extent that the
law in guestion makes provision
which is reasonably required -

o ® 0

for the purpose of preventing or
detecting crime.”

The search which was carried out at the premises of the appellants

were purported to have been done by virtue of search warrants

issued under section 203 of the Customs Act which reads:

"203. If any officer shall have
reasonable cause to suspect that
any uncustomed or prohibited
goods, Or any books or documents
relating to uncustomed cxr prohi-
bited goods, are harboured, Kept
or concealed in any house oOr
other place in the Island, and
it shall be made to appear by
information on oath before any
Resident Magistrate or Justice
in the Island, it shall be lawful
for such Resident Magistrate or
Justice by specilal warrant under
his hand to authorize such
officer to enter and search such
house or other place, by day or
by night, and to seize and carry
away any such uncustomed oY
prohibited goods, or any books or
documents relating to uncustomed
or prohibited goods, as may be
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"found therein; and it shall be lawiul
for such officer, in case of resistance,
to break open any door, and to force
and remove any other impediment or
obstruction to such entrv, search or
seizure as aforesaid.”

The appellants however maintained in their Notice of Motion that:

"The search warrants under which
the said search and/or entries
were purported to have been made

e were null void and of no effect
for that

(i) they were not issuea in
compliance with any law
as reguired by section
19(2) of the Constitution
of Jamaica; and/or

(ii) They were issued without
jurisdiction and/or without
any or any sufficient evidence
and/or without any or any
showing of reasonable cause
whatsoever, being made to

- appear.”

- In relation to the alleged breaches of section 18(1) of the
Constitution the appellants maintained the following:

"The seizure of the documents,
files and other property of
the appellants contravened
section 18(1) of the constitu-
tion of Jamaica.”

Section 18(1l) of the Constitution provides:

“lg.-(1) No property of any description
shall be compulsorily taken possession
of and no interest in or right over
property of any description shall be
compulsorily acquired except by or
under the provisions of a law that -

(a) prescribes the principles
on which and the manner in
which compensation therefor
is to be determinea and
given; and

(b) secures tc any person claim-
ing an interest in or right
over such property a right
of access to a court for the
purpose of -

{i) establishing such

interest or right
(if any)
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"

(1i) determining the amount
of such compensation
(if any) to which he 1is
entitled; and

(1ii) enforcing his right to
any such compensation.”

However, the respondents rely on the provisions of section 18(2) (k)
which in so far as is relevant reads as follows:

"Nothing in this section shall be con-

strued as affecting the making ox

operation of any law so far as it

provides for the taking of possession
or acquisition of property -

® o

(k) for so long only as may be
necessary for the purposes of any
examination, investigation, trial
or inguiry or, in the case of

land, the carrying out thereon ..."

The respondents as a conseguence of section (1%)(1)(c)
and section 18(2)(k) of the Constitution, rely on the validity of
the search warrants purported to be issued by virtue of section 203
of the Customs Act, to justify their actions in entering, searching,
and thereafter seizing the property of the appellants.

Conseguently, the real guestion thatarisee for considera-
tion is whether the search warrants purportedly issued by virtue of
section 203 of the Customs Act by the Justice of the Peace are valid
so as to bring the action of the Customs Officers within the
provisions of section 19(2)(c) and section 18(2)(k) and conseguently
deprive the appellants of their rights existing under section 19(1)
and section 18(1) of the Constitution.

In this regard, the appellants first contend that the Justice
of the Peace was not given information on oath which could ground
a reasonable cause for suspecting etc which is reguired by section

203 of the Customs Act. They argue that the Justice ought to

; : . . carch
have "reasonable cause for suspecting" before 1ssuing the sea

warrants, and exhibited documents entitlied "Affidavit to ground

I T i 3 e issued to
search warrant' upon which the search warrants wer

demonstrate that the Justice of the Peace could not have had
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reasonable cause. The documents all read the same except for
the addresses to which they alluded. The following are the
contents of one of those documents.

"AFFIDAVIT T0 GROUHWD SEARCH WARRANT

JBMAICA S.S.

The information and complaint of

Arthur McWNeish in the Parish of

St. Andrew made on oath before me

the undersigned one of Her

Majesty's Justices of the Peace

in and for the Parish of Saint

Andrew this 6th day of November

in the year of Our Lord One

Thousand NMNine Hundired and Ninety

Two who saith that he hath good

reason to believe that in a

certain place situated at Lot 33,

Belgrade Heights, Kingston 8 in

the said Parish, occupied by

Danhai and Wadine williams and

others is kept or concealed

uncustomed goods or books or

documents relating thereto, con-

trary to Section 210 of the Customs Act.”
Though the document is headed "affidavit® it is obviously the
"information on ocath" given to the Justice of the Peace by the
Customs Officer whom the section reguires to "make it appear®
to the Justice of the Peace that he (the Customs Cfficer) has
reasonable grounds for suspecting. There is no reguirement in
the section that the information on ocath be in writing nor is
there any set or formal procedure by which the Justice of the
Peace determines whether to issue his warrant. The informations
exhibited do show that the Customs officer swore on oath that he
had "good reason to believe" that uncustomed goods were kept or
concealed in the several premises. The search warrants issued
aver that the Justice of the Peace who issued them, did so "on
being satisfied upon written information on ocath that there is
good reason to believe 'etc'”. Although it is clear in the
Statute that it is the Customs Officer who has to have "reasonable

cause to suspect” it is equally clear in my view that he (the

Customs Officer) has to make it appear to the Justice that he
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(the Customs Officer) has "reasonable cause® to suspect. If it
does not appear to the Justice of the Peace that the officer has
"reasonable cause” then he ought not to issue the warrant. In
coming to that conclusion, it is inescapable that the Justice
would alsc have to apply his mind to the matters upon which the
officer's cause for suspicion is based and/or on the credibility
of the officer.

In the case of Hope v. Evered [188o6j 17 ¢ B 338 in

reference to similar provisions in 48 and 49 Vict. C69 (Criminal

Law Amendment Act 1885) S, 10 Lord Coleridge C J stated at page

340

"The Act of Parliament therefore
casts on the magistrate (and if
legislation of this nature is
to be effective, most properly
so) the onus of its being made
to appear to him that there is
reasonable cause that the girl
is being detained for immoral
purposes. 1f the person who
puts the magistrate in action
only states the grounds of his
suspicion and says that on
those grounds he reasonably
suspects that the girl is
improperly detained, and if the
magistrate agrees with him and
thinks that it has been macde
to appear to him that a person
acting bona fide has reasonable
cause for his suspicion, then
that decision of the magistrate
is an answer to such an action
as the present. The magistrate
has to act judicially. I do not,
however, suggest for an instant
that this action would not lie
against a person who, desiring
to use the powers given by this
Act for purposes of oppression,
and knowing that he had no
reasonable cause for suspicion,
in a false and fraudulent manner
obtained the issue of a search
warrant: but where bona fides is
present, and the matter is stated
fully and fairly to the
magistrate and he concludeshthat
there is reasonable ground for
the applicant’s suspicion, then
his conclusion is an answer to
any proceedings.”
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The Justice of the Peace, in keeping with the views of Lord
Coleridage C J expressed above, as also with my own, cannot be
a "rubber stamp” of the applicant for a warrant, but must
satiéfy himself that the information presented to him on oath
makes it appear that the dpplicant has reasonable cause to
suspect.

in the instant case the information on ocath stated simply
that the applicant - "hath good reason to believe” without
giving the basis for that belief. It would not have been
incorrect however for the Justice of the Peace to make enguiries
of the applicant in order to satisfy himself to the requisite
standard, that the applicant had reasonable cause to suspect
that uncustomed goods etc were concealed in the stated premises.
There is no evidence in that regard, but the warrants were
issued, so on the face of it, it did appear to him that the
applicant had "reasonable cause to suspect”.

For my part, in so far as it relates to the conduct of the
tribunal issuing the search warrants I would adopt the following

principles as stated oy Lord Diplock in Inland Revenue Commissioners

& Another v. Rossminster Ltd and related appeals (1980} 1 All E R

80 at page Y91:

"That subsection makes it a condition
precedent to the issue of the warrant
that the circuit judge should himself
be satisfied by information on oath
that facts exist which constitute
reasonable ground for suspecting that
an offence involving some form of
fraud in connection with or in
relation to tax has been committed,
and also for suspecting that

evidence of the offence is to be
found on the premises in respect

of which the warrant to search is
sought. It is not, in my view,

open to your Lordships to approach
the instant case on the assumption
that the Common Serjeant did not
satisfy himself on both these
matters, or to imagine circumstances
which might have led him to commit

so grave a dereliction of his judicial
duties. The presumption is that he
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"acted lawfully and properly; and
it is only fair to him to say that
in my view, there is nothing in
the evidence before your Lordships
to suggest the contrary;: ..."

{ Emphasis added ]

The appellants, in this case have contended that the

"affidavit” amounts to "evidence to the contrary” in that it

does not disclose the basis for the Customs Cfficer’'s*good
reason to believe.”

In my view the applicant having sworn on oath that he
had good reason to believe, it was copen to the Justice of the
Peace in order to satisfy himself, to question the appellant,
as to his reasons for so believing. The Justice of the Peace,
having issued the warrants on the basis of the “information on
oath® must have been sc satisfied, and it is not open to the
Court, in the absence of the details of what transpired before
the Justice of the Peace to assume he acted contrary to what
is required of him in the Act. For those reasons I would hold
that the search warrants were lawfully issued.

The appellants also contended that the warrants did not
conform with the provisions of section 2U3 of the Customs Act
under which they were purported to have been issued, and
consequently were invalid. Mr. Ramsay also argued that in
determining the validity of +he warrants, since the issus therecof
was a matter affecting the fundamental rights of a citizen, a
strict interpretation of the enabling statute must be undertaken.

An examination of the warrants vis-~a-vis the Statute

reveals several apparent differences which are recorded hereunders:

(1) Whereas the statute reguires
that the applicant for the
search warrant must have
reasonable cause to believe,
the warrant purports to say
that it appeared to the
Justice of the Peace that
the applicant had "good reason
to believe.,” This is berne
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out by the information on oath
of the applicant which also
states that he had "good reason
to believe®,

{2) The warrant speaks of the Customs
Officer having gocd reason to
believe that instruments relating
to uncustomed goods are on the
premises whereas the statute makes
no provision in relation to
"instruments”.

(3) The warrant authorises the search
of persons found on the premises
whereas no such authority is
given by the statute.

(4) The warrant authorises the
appellant etc to enter the pre-
mises by such force as may be
necessary, whereas the statute
makes it lawful "in the case of
resistance® to break open any
door and to force and remove any
other impediment or obstruction
to such entry.

(5) The warrant authorises the appeliant
etc to "seize articles reasonably
supposed to have been used in
connection with goods which may be
found in the said place” whereas
the Statute permits seizure of
(apart from uncustomed cr prohibited
goods) any books or documents
relating to uncustomed or prohibited
goods as may be found therein.

I propose, in determining the validity of #r. Ramsay's contention
to look at the purported differences separately -

1. Good reason to believe

In my view, there is no magic in the use of the words
"recasonable cause to suspect”. The words "good reason" necessarily
imply that the cause for suspecting is "reasonable®. Again if one
believes something then it implies & state of mind which is nearer
sure than to suspect. I am sure if this was the only complaint,
Mr. Ramsay would not have attempted €O rest upon 1t.

2. Instruments

The statute addresses "uncustomed and prohibited goods
or any books or documents relating to uncustomed or prohibited

goods®, It makes no reference to instruments, so unless the
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purported instrument can come within the definition of books
or documents, there is no authority given under the Statute
to seize such an itemn.

3. Authority to search persons

Although the warrant purports to authorize the appellant
to search personsfound cn the premises, no such authority exists
in the provisions of the Statute, and conseguently no such
authority can be given under it.

4, Use of Force

The warrant authorises “the use of force as may be
necessary”. Although it is worded in this way, it certainly
implies that there must be something happening which makes it
necessary to use force. The Statute permits the use of force
if resistance is met which in my view would be circumstances
which would make the use of force necessary. <Conseguently, though
the warrant is not precisely in the words of the statute it goes
no further than the Statute allows in relation te the use of force.

5. Seizure

The search warrants were worded as follows:

"SEARCH WARRANWT

JAMATICA S.5.
PARISH OF KINGSTON

TO Arthur McNeish oxr any Customs
officer WHEREAS the undersigned, one of
Her Majesty's Justices of the Peace in
ané for the Parish of Kingston being
satisfied upon written information on
oath that there is good reason to
believe that in a certain place, to
witz

Danwills Construction Limited and
Danhai Williiams

105% Windward Road

Kingston

is kept or concealed uncustomed goods
on which the duty leviable by Law has
not been paid or books, documents ox
instruments relating theretco.
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"THESE ARE THEREFORE, in her HMajesty's
name, to authorise and command you,
with proper assistance, and by such
force as may be necessary by night or
by day, to enter or gc to the said
place and to search the same and all
persons found therein and to seize
all such goods and other articles
reasonably supposed to have been used
in connection with goods which may be
found in the said place and to take
further action in the premises as the
Law allows.

Given under my hand and seal at the
Parish of ... aforesaid the 5th day of
November in the year of Our Lord One
Thousand Nine Hundred and Ninety Two.

(Sgd.} R. Stewart
Justice of the Peace
Kgn. [
The warrant authorized as follows:

"and to seize all such goods and
other articles reasonably,
supposed to have been used in
connection with goods which may
be found in the said place.”

The words “such goods® relates back to the recital of the warrant
which speaks of the "good reason" to believe that in a certain

place etc -

"is kept or concealed uncustomed
goods in which the duty leviable
by law has not been paid ior
bocks documents or iastruments
relating theretol”

it is these goods i.e. uncustomed goods that the warrant gave

authority to seize.

However, whereas the warrant also authorises the seizure
of "other articles used in connections with goods which may be
found in the said place,” the Statute is quite specific in its
terms when it authorises the seizure of *any books or documents

relating to uncustomed oOFr prohibited goods as nay be found therein.”

Assuming I am correct that the words "such goods” relate

to "uncustomed goods there still is no statutory basis for the

seizure as authorized by the warrant of "articles reasonably

supposed to have been used in connection with goods which may be



found in the said place.”
in my view, therefore, there are two fatal defects in
the warrants, that is to say -

(1) it authorises the search of
persons found in the premises,
and

{11) the authorization as to matters
allowed to be seized, is un-
clear and vague and empowers
the seizure of l1tems noif contem-
plated by the Act.

Lt is the latter upon which the Customs Cificers must have acted
when they seized a great variety of items some of which 1t is
difficult to conclude, could be "pooks or documents relating to
uncustvomed goods,” or indeed “"uncustomed goods”.

As we are dealing with a constitutional provision which
guarantees a citizen's right, any provision of law which seeks
to deprive him of such right must be construed very strictly, and
in circumstances of ambigulty must be construed in favour of the
citizen. Lord Diplock in the Rossminster case (supra) at page 90

reiterated this in the following dicta:

“What has to be disclosead on the
face of the search warrant
depends on the true construction
of the statute. The construing
court ought, no doubt, to remind
itself, if reminder should be
necessary, that entering a man's
house or office, searching ic
and seizing his goods against nis
will are tortious acts against
wnich he is entitled to the pro-
tection of the court unless the
acts can be justified either at
common law or under some
statutory authority. So, if the
statutory words relied on as
authorising the acts are ambiguous
or obscure, a construction should
be placed on them that is least
restrictive of individual rights
which would otherwise enjoy the
protection of the common law.
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Though the warrant, does not state the statute under the provision
of which it was issued, (a matter dealt with by Downer J A with
whose conclusion in that regard I agree) it is nevertheless clear
that it is section 203 of the Customs Act, under which it was
issued. For the reasons already set out, it is my view that the
warrant did not follow faithfully the provisions of section 203
but instead purported to permit in its execution, greater powers
than is provided for in the section. I would hold that the
warrant is invalid and consequently the search of the appellants
premises and the seizure of his goods cannot be protected by
the provisions of sections 19(1){c) and 18(2)(k) of the
Constitution.
Remedies
The applicanis sought the following crders:
(1) All the said documents, files
and other property scized by

the Customs Officer be returned
to them and

(ii) compensation.

Return of Property Seized

The Notice of Motion discloses by one of its reguested
oraers {(now abandonea) that the appellant Danhai Williams is facing
criminal charges in the Resident Magistrate's Courts. During the
arguments we were informed that he has been charged with breaches
of section 2106 of the Customs Act, the trial of which was still
pending. As there is no evidence as to the relevance of the seized
articles to those charges, I would be reluctant to make an order at
this stage for the return of the articles, as they may be needed
as evidence in the criminal cases, in which case the Crown would be
encitled to retain them. These articles would of course in spite
of the manner in which they came into ﬁhe prosecutor‘'s hands,

nevertheless be admissible at the criminal trial. ({Sece Ruruma Son

of Raniu v R [1965] 2 W L R 223 and Herman King v R {19681 12

W I R 268). Though the protection of the public interest would



dictate a refusal of an order for the return of the items needed
as evidence in the criminal trial, the same would not apply to
the other items. I would therefore order that the latter class
of items be returned to the appellants.

Compensation

As my learned brothers have extensively dealt with this
aspect, I do not propose to deal with it in any decail.

it is clear that the actions of the respondent, now bared
of the shelter of section 19(1)(c) and section 18(2){(k) of the
Constitution, are tortious acts, for which remedies are available
outside of the provisions of the Constitution.

For the reasons expressed in the judgment of Wright J A
I would also order that the matter be remitted tc a judge of the
Supreme Court co be dealt with as if pegun by writ. There is
however one reservation in my concurrence with this order. I
have examined the Motion, and can find no claim for an abuse of
power. The paragraph in which Downer J A has relied and in which

he purports such a claim to be made reads as follows:

“(ii) The use of and participation
by members of the Jamaica
Defence Force on the Z&th
November pursuant to the afcre-
said search warrants were
illegal and that such illega-
lity rendered the said search
under the warrant invalid and
unconstituvtional as being con-
trary to section 19{1) of the
Constitution of Jamaica and/or
made without due process and/or
an abuse of process.”

The basis of the reguest for this Declaration is stated in the

Motion as follows:

"{d) The entry of members of the
Jamaica Defence Force and/cr
their involvement in the said
search was contrary to the
provisions of the Defence Act;
and/or
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“(e}) The circumstances of the said
search and/or entry did not justily

and/or warrant the intervention of
members of the Jamaica Defence Force;

')
.o 0

In their grounds of appeal the appellants returned to this subject
by contending thats
“The Constitutional Court mis-

directed itself in law in
failing to hold that:

(a) - (¢) ...
(d) The entry of members of

the Jamaica Defence

Force and/or their involve-

ment in the said search

was contrary to the provisions

of the Defence Act; ...”
Though filed, this ground was never pursued before us, Mr. Ramsay
being content to ask the Court to hold that:

“The force used was not pivoted

on the reguirement of the

Statuce of there being resis-

cance.”
This is an obvious reference to the fact tnat the Scatute permits
the use of force in circumstances only where there is resistance.
This in my view was only one of the limbs in which the Court was
asked to rule on the validity of the warrant, as also in the
alternative to say that even if it were valid the manner of its
execution did not conform with what is permitted uhaer the
Statute. No argument was advanced to indicate s contention that
there was an abuse of power - the claim being an abuse of process
which would nave been established, had a valid warrant, »oeen
execuced in a manner not autnorised.

For these reasons while I concuxr with an order for
remitctance to a Judge of the Supreme Court for an assessment CI
damages in respect of the Torcs of Trespass, and Detinue. <
{ am unable to agree with my brothers that the claim as it

stands, discloses any claim for abuse of power. In my View, any
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evidence of undue force, would be calculated in the assessment
of the damages for trespass.

I agree also that the appellants should be deprived of

e

coste for the reasons stated by my brothers.



DOWNER, J.A.:

The appellants Danhai Williams and Danwills Construction

Limited moved the Constitutional Court to declars invalid three

{3) search warrants seemingly issued pursuant ic section 203 of

the Cuscoms Act. Thes® warrants purporczd to permit Arthur McNeish
and any Cuscoms COfficer to search and seize uncuscomed goods at

Lot 33 Belgradas Heights, 105% Windward Read and L5a Homestead

Road. The allegations were that the warranis ware illegal and
uncenstitutional and the Notice of Mction claimeo declarstions that

the Constitution.

=

they were in breach of sections 18 ana 19
Other declarat:ons and crders wera sought but it is imporuant o
note as regaras orders, tihe express acknowladgemsn: by Petterson, J.

in ths Constitutional Court wnichii r2&aGS:

¥ turn now to the rodress sougnt by the
applicancs. The applicanis socughz in
their motion, five specific orders bui
counse2l pursued only iwo of these ordsrs,
viz:

i(z) All the said documsnts,
files and other properizy
spized by ths Customs
Officers be returned to
the applicants;

i3

{v} Compensation.'

Then in this court Mr. Ramsay withdrew from consideration tha
folliowing ordzrs:

W (11} A1l use of the said documents,
files and other propsr:iy by the
prosecution be pronibried; and/or

(iii) All or any charges, information
or indictmenzs connected to or
flowing from or in any vay
dependent or touching upon the
saxd documents, £iles or other
properiy obrainad as a result of
the aforesaid scarch be sta yod;

(1v) The +trial of zne lsy Applicant
upon informations pending against
ham in the Resident Magistrais's
Court at Sucton Sfreot, Kingsvon,
be stayed until the aoove Ordars o
are complisa with." (Empnasis supplied]
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There was an arguable casz 1o support (iv) abovs if the empiasised
words were deleted. Such a case i1is advariad later in cthis judgment
but it was never arguad on benalf of the appellants. Rafersnce is
made Lo these Orders because criminal precesdings wers institutesd
in the Resident Magistratz's Court in Kingstcn from December 9, 1992,
and a trial cate was set., These criminal procesdings were adjournad
and at the =nd Gi wne h&aring cf this motrion thersg was no resumption,
alchough the prosecution was awars tnat the above CGrders were
abandoned. 1u 1s fair to say tiat the trial was also delayed because

3

certiorarl proceedings ware heard and dztermined as regards an Ordar

i
n

mads by the Rasident Magistrat:z pursuant 1o ths Evidence Act.

The Constitutional Court (Pattsrson, Ellis, Smith, J.J.)

'._I

aismissed the lants® motion on March 10, 19%4, and they have now

o

pp&
appealed. In oxder to delineate the points of law which ars to be
determined, it is nscesszry to refer to the special warrant, the
information onr cati, and the affidavits filed. also, tha declara-
tions scugiit and as well as a rofesrence ©o the issues raised by

the appellants in their motion are imporcant.

The Affidavits

Arthur McNeish, an Assistant Superintendent of Police,
assigned te the Revenue Protection Service and kichael Anthony
Surridags, a Custems Officer, gave evidzace that thsy investigated
the suspect Danlkweir Williams concerning ths illegael importation of
moteor vehicles. On May 12, 1592, they wenit to the Windward Road
aadrsss of the suspect to further tihsir investigations and they
were met witn a hostile crowd, so they retreated, The suspect

cvents on that day.

O
Ft

Danhei Williams relates a different version

Tnis is how ne puts it:

"That I was presant and it is

incorract o say tiat there was
any crowd, much mor:s an aggressive
and abusive ons, cither on or n=2ar
the premis=2s: That whaco happsied
was that neitper Mr. Mewnoaish norx
Mr. Surridge as I later cams o
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Puow them, idenctified emselvaes nor did

they produce any Warrnnts v Searcih anu/or

Arrest: that they did invite me to come with

them ©o tne Revenue Provzciuion Division,

pbuv I declined and [ lert them borh inside

my office znd wenit away. That ac no wime

dia anyone abuse them or offsr any violence

in my presencs and asaring,”

If this version 1s accurats, 1% doss not appear that thes

officers arvempred t©o use tne investigaring powers conferrzd on
tiem by seccion 209 and section 223 of tie Customs Act. These
sections were enacted prior to 'tne appoinied day' on August b, 1962,
and =they cannot be cnalleangad on the ground that tiey are in breach
of the provisions of Chapter iii of thne Constitvution: ses sgcticn
20(8) cof une Coastituticn. They tnen secursa special warrants
permicted by swction 203 cf the Customs Act on November 5, 1992 scme

six (6) months after their initral visiv. They ware accompani2d by

a nunber of policemen and soldi=rs. They carried out an eniLry,

»

@2arch and saeizure of goods and documznts on Hovemebr 2o, 1992Z2. Thg
soquencs 1S again wmportant. - twanty (20) deys wlapsed before : chay
executed the warrani., WNo oxplanation has bsen cffzred for iLhis
further delay. 1f v suspect was a snrawd operaror anc Kept of
harbourea uncusrtomea goods he was given ample tame o transfer them.

Here ii +s pertinent to sitace that the socend appallamnt is a joint

[0)

occupant ¢fl05% Windward Roed. A member of the suspact's starff

was prasent. during the =ntry ssarch and seizure, siz was Leonis
Flemmings. Bota sides have tasstified that during the course of une
scarch,Mrs, Samucls-Brown, one of the counscl in this casg, watchsa
the exercise on bzhalf of the appeilant Williams.

While th~ eviaence of the respondent was that the search
was peaceful and without incident, Fliummings gave a picture of
hostility bordering on violence and her tesitimony was chat therc
wore upwards of one hundrad scldicrs present. Frs. Samucls-Brown's

avidence was that she asked for and was presonted with thne spzacial

warraat which purporiad to authorize thc scarchi. Sne aise oxplained

vhat on Docembar Y, 199Z, thire was a charge ©f conspiracy to
defraua, an insictable offznce cogaizabls befors che Rasident

Magistrato's Court. Having rogard o the range of offences pr rovided
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for in section 2iv of the Customs Act the cnerge of conspiracy
might well prove superfluous. Saction 210 of the Cuscoms Act was
relizd on in the ‘afficavircs’® ©o ground the spocial warrents. She
furchar steted that thorce were charges for connravencion of whe
Cuscoms Act in July, 1883.

The appellant Williams also gave affidavit avidence ob

this aspect. Two (2} paragraphs from his cffidavit are inscructive:

“7. That I aver that a s<arch of and
2ntry on the aforesaild promis?s and
~he seizure of accuments, files and
octher propuerty (but no uacustomed
or prohibited gooas whatsoaver) of
the aforesaid pramises of the
sccond Applicant ana myself by
Customs Officors and membzrs of cne
Jamaica Dofence Forca hava contra-
vened and arve coutrav-ninRg our
rights under the Ceounstitution of
Jamaica.

§. That as a rasult of ihe dus= lack of
care in wile conduct of the said
search The Applicanis have suffered
irreparable damage by the loss ana/
cr destryuction of ticiy documents
and thz tctal disruprtion of their
busingss activities. I avar zhat
i actions of tho said Officers of the
Customs Department werae totally
high-hand2d and arbicvrary; that
there was an unwarranted usoe and
display of force all out of propor-
tion to tha needs of ¢he occasion.
The lst Applicant has baen most

smbarrassed and sufferzad great

mental anguish and strain and
financial loss, including the
revecation of his franchiss ky Esso

Stapdgaxd 011 S.A."

N

Earlier in his affidavit he outlined ihe position of the threce (3)

premisces which wers searchad. It reads as follows:

"3. That premiscs located at 1Ub%
Windawara Road, Kingston 2, in thd
parish of Kingston is ownad and
occupiad by the Znd Applicant and
mys«lf; that premisaes locatsa at

15A Homesitcad Road, Kingston 2, 1in
the parish of Kingston arz ownod and
occupicd by me. That premiscs at

2 Belgrade Loop as aforosaid, is
jointly owncd and occupiad by mys2if
and Nadine Williems, my wife,
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"4, That I Bover at any time gave

authority or consent, eithar

personally or on behalf of th=

2nd Applicant, to any one to

se2arcin any ©of the said praomises

ai Windward Road and/or at

Homestzad Road aforesaid., That

I never at any timg gave authority

or consent, either perscnally or

on behalf of tho said Nadins

Williams, to any one to s<arch any

of ths said promises at 2 k«wlgrade

Locp aforzsaid.”
Herz it is important to nota tnat although tho officers have allaged
by impiicaiion that a number of Customs' Bzals were found at
Homzstead Road, thor= 1s nc direct avidence from 2itner sidce whan
th= search was carrind out ana if therz was anyone presaat.

Tnw other deponent was Nawinge Williams, ihe wife of ths
appellant who 1is a Banki:r by profession. 5he gave evideucs of a
search at the matrimonial home at Belgrads Loop. The charges in
relation to the Cusctoms Actwere not praferred until July 1993,
somc nine months after the sz2arch and seizure and one year after the
issue of the warrant. One aspact wnich emerges from the evidence is
the extraordinary range and volume of the items seized by the
Customs Officer and carried away pursuant to a statutory provision
which authorized the carrying away of such uncustomed or proiiibitad
goods or books of documants relating to uncustcmed or prohibized
goous. At the point of aexecurion of ‘cthe warrant the guestion of its
validity becomes relevant to the issue of i1llegalicy of the entry.
It was the zuthority of the warrant which gave colour to the
legality of seizing and taking and carrying away of the goods from the
Three premis2s in question.

On a rough count, some 123 items were listed as items
carrizd away from Windward Road. It is difficult to s2e how the
majority of thouss items will have any r=lation 1o prohibited or

uncustomad geoods, or books or documaents relatad tTo sucn goods.

(8]

Perhaps I may menticn five items which puzzle me - fwo legal pads,
a plastic bag containing a calculatoxr, a business card, a box

containing thread, three peans, and a4 plastic hotel key. If it be
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thought that there is an air of fravolicy about those ivems, then
may I mention threc more -~ a receipt from industrial Gasces Limizad,

a Jamaica Public Service Accocunt for 15b Homestaad Road, an appli-
cation for telophone scrvice, whroe National Identity caras. By
what warrant were cheso itoms s2ized, carr.ed away ang detained?
There was no affidavit from the rospondenis toat thers woere potential

exXibits in any criminal procecdings as 1n Ghani v. Jones (1970)1 g.B.

693.

i= is superiluous o refer to the grounds in the motion draling
witn trespess and Getinue. If the warrants are found to be invzlid,
then the scarch party ware traspassers and che above torts would
have been astablished as well as breaches of sections 18 and 19 of
the Conscitution. As regards the cort of zbuse of pPOWZY Or mis-
f2asence in public office the following grounds wore pRErcinentts

"{lr) The said srarches waer~ conduciad
without dus care; and/ox

(1) The Officers of the Customs Deparn-~
s called

mens used more force than wa
for in tne circumstancues:

{3} The said Officors acrod in 2 mostc
high-handed, albitrary, and
manner,

Therewere alsc grounds (a) and {&) which staved:

*{d) The anvry of members of the Jamaica
Defence Forcn and/or their involve—
meat i the said search was contrary
o the provisions of thse Dafencs Acky
and/cxr

T circumstancas cf the said szarch
and/or =zntry did not juscify and/or
warr=nt the intorvention of mombaers
of tha Jamaica Defarice Forcee.®

—
©
Nt

Alznough raised in chie wotion ana a finding made by Patterson, J.

in the court below grounds (d) ana (<) wcre never adverted o in Lhis

M

i

court end aré not directly necessary to a propoer ovaluation of the
appellants’ claim as regards abuse of powasr. For the 18sSu¢ ©on THis

aspect to b properly explored it might have boen necessary O S2CUId
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Czbinet, Prime Ministorzal or Chief of Staff Ordors which may
havs roguiraed a ancisiecn o©on  the 1ssuz of "public interest
immunity” *o determine if thess wore in compliance with saction 9
of the Defonce Act. The evidence particularly paragraph ¢ in the
ist appellant's affidavit and the issues raiscd in the motion
certainly warranted a2 roespons:s to tan claim of abuse of power.,
Thera was no rasponse. The correéct approach was statad by

Eveleigh, LJ.dn theDivisional Court in R.v. IRC, exparte Rossminster

Ltd. (197%) 3 All E.R. 385 &t p.395:

"Therefore, if one looks at tho casoe in
that light, is the inferance to be drawn
from all this =vidaence that therc was an
abust of power? I do not think that one
can come te that conclusicn. 1n saying
that, 1 am far from saying, as appeared
to be submitted at one staga in argument,
that there would, as a result of such
an approach, be a power in thae Revenue
10 s2i1ze a whole mass of docum«nts,
unexamined, in tha hope that one of them
might reveal some valuabls evidentizal
information. Indged, ona only has o
apply the test to such a situation o
see that an argumznt like tnat by the

svenus 1s untsnable,”

Tnis apprvach is implicitly approved by Lord Scarman in passagss
cited later im this judgment. I would find the stance of the
Revenue Protection Officers untonable on thoe basis of the cvidence

in the casc.

Analysis of section 203 of the Customs Act

it is section 203 of the Customs Act which provides the
authorization for officcers named to enter, sgizeé 2nd carry awvay
prohibitod or uncustomed goods or books or documsnts relating to
such goods. This scction must thersfore be amelysad to determine
the conditionsnecassary before & Ruesident Magistrate or a Juscile

under his hand is empowercd to issue a valid special warrant. The

usc of ihe torm ‘Special Warrant' is preferred as it i1s the e@nactca



word rather than ssarch warrant in cthe side note whach is the
draftman'd glocss. An_eariier-gloss wWas More aCccurate: soo
section 159 of the Customs Consolidatiosn Act (1877) (1938 editien
of ths Laws of Jamaicz) which 1is identical vo section 203 of ths
Present Act. Thc =2arlisr Act has the following side note "Power
to search houszss, <tc, for pronibitaa gocds Or uncusStomaed goods.
Warrant therefor and powers thereundsr.® Also che cnacted worgas
distinguishcd titis warrant from +he ordirexy commoen law warrant
to searca for stolen goocds. That common law is now statod in

The Larceny Acts s=e Chic Fashions (West Wales) Ltd. v. Jones

(1S68) 1 All E.R. 229 at p. 233.
The Customs Act is & Victorian Statute whera all the
pPrcovisions arc combined in cone section instaad of sztting out the

different provisions in subsections. It 1s pertinent to do this

L]

or clarzty. The first subscction (203) would read:

“if any cfficer shall have reasonable
caus: te suspect that z2ny uncustomed
or prohibited goeds, or any bcocks or
documents relating o uncustcemzd or
prchibit:d gcods, ar:s harbourcd, kopkt
or concealad in any housw or othor
placs in the Island,...”

It is clcar that the officer must have roasonable causc to
suspect and that the judicial officer must be porsuaded of this.
What this subsection cnsurcs is that the officer will haves
commencad nis investigations basced on informaticon or cvidenco
walch gives riso o reascnable causc to suspoce. Than tac
following subsection indicatoes how the reascnable suspicion is o
be presented to the juaicial officcr. The werding of the szction

(203) is as follows:

".,.. and it shall bc¢ made to appear by

information on cath befors any

Resraznt Magistrate or Justics in

the Islands...”
The phrasce information on oath is a8 well-knewn toerm of art. Tha
classic instances ars  in the Justices of tha Peacs Jurisdiction

Act. Sec szcuicn 3 and viac specimen which appears in the Scnedule
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tO that Act especially Forms 1-4 for an information on a warrant
as well as Form 15 :n tho Justicesof th- Peace Jurisciction Act

is

bee
rd

pertaining to warcants for indictable offences. Note that
not necessary to szt out in detail thoe information necessary Lo
persuade th® Rasident Magistrate cor Justice whoe 18 at libaxrty to
ask quastions to satisfy himself cthat the officer had reasonable
cause 1o suspaci.

Theso subsectioﬁs oughit to be embodisd in whe recitals

of the warrant as it iz afuilr those condirions have been satrisfica

2]

thar a valid warrant may be issucd. The ncxt 8Subséttion reads
thus:

"...i¥. shall b2 lawful for such Resident

Magistrate or Justic: by special warraant
und2r his hand to authoriz- such officor
©¢ anter and scarch such house or other

place, by day or by night,..."

(8]

It is to be nored, tie special warrant nust be under the

hand sc it must be in writing. The ioformation to

o

Justzca’
ground it ought alsoc tec be in writing Since 1t mMust be made o
appzar by informaziocn on cath., 7Tha informetion ought 12 be
avarlable for judicial scrutiny, so it may conveniencly be cn

the back-of the warrant. The proof chat it was nmade to sppear
before any Resiaent Magistrste or Justice was that it was undex
cithér of their hands, alsce it must be in writing. But it

nezd ROT be assparate daocument Gsaded: “Affidavit to ground

gs2arch warrant” s was dons in this case. Too officsy hzaving besn

nter, enters, and iLng warrant is axecutad in the

At

authorized to

z

following subsection:

"...t0 seize and carry away any such
uncustomned or pronhibitad goods, or
any bocoks or documents ralating to
uncustcomad or piohibitaed goods, as
may be founda thereinj;...”

Then the following subsection anticipates thRat resiSLancy
may be offsred, so provision is made for that in the following

mannaer:
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Yznd 1t shall be lawful for sucih cfficer,
in casse of resisvance, Lo broak open any
door, and toforce and ramove any other
impadiment Oor obstructicn Lo such entry,

carch or se¢izure as aforesaid.”

implication cf course, :s tnati ihe offic

=Y LO whom

the special warrant is given may fave assistance i¢o resort to

forcz 1f ther

saction 2 of

nad thus

'«)

= is resistance, '0Officer’is dsx

cth2 Customs Act:s

"iofficer’ includes any parscn @mployed
in the Department of Customs and Excisz,
the Revenue Prouvecticon Division of the
Ministry of Financa and all crficsrs of
the Constabulary Force, &s well as any
person aciing in the aid of any officer
or 2ny such perscn; and any psrson aci-
ing ir the aid of an officer acting in
the exzcution of his ocifice or duty
shall bz deocm2d to be an cfficer acting
in tihwv execuvion of his coffice or ducy.”

in

Whether it was nocossary in tng circumsiances of ihas case Lo have

the Army and Operation Ardant tO assist, was naver astablished on

of the respcendent. This was an important fearture

the appellants' case that thers was abuse of power.

is that Miss Flemmings, the smployee, wes

presznt

when the scarch was carried cut and shse rcports tnat the soldisrs

entorzd the premises and assisted in the search.

amuzls-Brown's affidavit is alsc instructive. On the

role of the military, she is supportea by McHeish. She states in

i
the affigavit
and supporcs
The avidence
Mrs. 35
L paragraph 4:

"phat on arriving at the zaid promises

i obszrved that although the =sntire
neighbourhood was quite calm with
pecpla going about their own businass
excapt for some ingquisitive on-lookers,
+hc area which comprises a gas and
motor car Service Station was cordoned

off by the mempers of th:2 Jamaica befence

Force all armed with machine guns and
powarful automatic weapons. That the
pcrimetcr cordongd off as afcresaid by
the soldiers included che said business
premises, e petrol and motor venhicles
sarvice station, the adjacent roads and
extendod up to Homestead Road.”

Thore is support for Miss Flemmings' Vvarsion from the

by Surridgse who stTaties that the Jamaica Daofzucc Force

affidavitc

was enlistea
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to carry out the ssarch and Arthur McNeish gave 2vidonce in liks

nanner,

The information on oath to ground the Special Warrant

It is now appropriate to examine the information on ocath

sworn ©c; exiibiteéd py Rrthur McNeish. It is labclled ‘aAffidavit

to Ground Search Warrant' but that labzl docs not preclude this

court from =xXamining its subsiance. It rsads as follows:

"AFFIDAVIT TO GROUND SEARCH WARRANT

JAMAICA 5.5.

The information ana complaint of Arthur
McHzish in the Paraish of Kingsicon made
cn ocath b2fore me the undorsignoed ona
of Her majesty's Justices of tho Poaca
in and for tne Parish of Kingston this
S5tin day of November in the yzar of Our
Lord Cme Thousand Wine Hundred and
Hinety ‘‘wo who saith that he hnath good
reason to bel:isve that in & cortain
placs situated at 1l5a Homastoad Road,
Kingston 2 in the saia Parish, occupizd
vy Danwills Comstruction Limited and
Danhz1i Williams 1s kept or concszaled
uncustomad goods or books or documents
relating thereto, contrary to section 210
of the Customs Act.

Sworn befcr: me this 5th vay of
Novaember, 1992.

/s/ R. Stewart
Justice of the Pesnce
Kingston

/s/ . R. Mchicish ®

It was object=d that 'hath gcod rgeson te balicve' was not in

conformity with section 203 of ths Customs Act whare the precise

]

P

state of mind of thce c¢fficzr is ‘'reasonable cause to suspect.
wWnile it is desirable to use the wordgs of tho statute, the Justice
must have recognizaed that good reascin conncteés an cbjective taesi
and Mcieish ought to have peen guostionsd by the Justice o

determine what constituted his good raascn. If the informacicn did
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1ot measure up te the standarc of rzasonablza cause 1e suspect, il

p)

would be a ground of refusing o issug a spzcial warrant., I may

{

add that aparet from twhe Cepticin, I nave noi found any fauls wich
the informscion. 4a caraful drafe would have included ‘prcohipited
gecoas' but tane rsicrvacs £o soction 210 of tiie Customns Act suppliec
that omission. That s»crion contains 2 wide rangs of sCparats

offences: se= R.v, Barbar 21 W.i.R. 343. There is &n important

constitutional issuc regarding tho punisiament pormissible concrary

tc sactiocn £10. 1t is wheothar the rzasons in Hinds v. The Queen

[

{1975; i3 J.L.R. 20Z as rogards unconsticuizcnality of a member of

.
e L

2 ex?cutive dencrmining ths penaliy for an offonce 1s prassrvea

by szction 4(1) of zhe Ordex in Councsil, 1962 Ne. 155u. Hinds & ors.

V. The Queen (1975) 13 J.L.R. 26Z was » ¢IClsSion whars tiT origimal

4

Gun Court ACt w4s subsoguent to tht appoinwad day on August o, 1962, and

the dzcisicn rogavcing parmissibls punishment is explicablie on wac
pasis of the separacion of the Exacutive Powesrs of Chaptar VI from
whe Judaiciary o©f Chaporr VII. There Was RO nfea ©o rESOrv o
cither of the savang clausss of wac Conscitution in that cass., Ths
basis of the Board's decision on the sentencing aspacis of Hinds is

co e found at pp. 279-280. Thire Lora Diploeck saia:

“in tnls connoction chsir Lordships
would pot SeeK ©o improve on what
was s4ald by the suprams Court of
ireland in Deaton v. Attorney-
General and tne Revenue Commi-
ssioners, (1963) 1 R. at pages
182/183, & cass which coacerntd a
law in which =he chngic2 of =2itsr-
pativepenaliics was lefo Lo wns
EXQCUiiva,

"Thare is =2 clear daistince-
tion betwaen the PpPris-
criptrion cof a fixaod
p=nalty andéd tho sclecticon
of a penalty for &
particular cas:. Tho
prascraption of a fixca
penalty is the stacemeint
of a g=sneral rule, wiich
1s onc of the characieris-
rice ©f lcgislazicn; this
is wholly differenc from
the selecticn of 2 ponalty
1o bu imposed i 3 parti-
Cular Cast... The
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"Legislature does por prascrib=a
the penaliy t0 b= imposed in an
individual citizen's case; 1T
states the general rule, and
the application of that rule
is for the courts... The
seleccior of pusniishment .5 an
inzegral part of tie adminis-
“ratron of justice and, as
such, cannct be committad toO
the hands of the Executive...’

This was said in r=lacion Lo rhe Consti-
tucion of the iIrish Republic, winach 1s
alsc based upon the separation ci powsrs.
n their Lordships' view it applies wicia
aven grester force Lo constitutions on
the Westminster Mouel.®

Bribery Comr. v. Ranasinghe (19¢5; A.C. 172, 2 W.L.R. 1301 has ths

same effeci. On this basisz the Review Board wiich in supstance -

ol

geczrmined th= duraticon of wne sentence of indafinite detention was

(]

daclarsd to b= unconstituticnsl. Be ii nocisa that in Baker v. R.

(1975) 13 J.L.R. 169 at p. 176 Lord Diplock having confined tie
operaticn of s=crion £06{8; of the Constituzion o Chapier LiT
provisicns, in stating the rule on binding precedents limited

that doctrine £0o ratio decid=ndil and said at pags 179:

"Although the Judicial Commitiada 15 nou
itself striccely bound by the ratio
decidendi of its own pravious ascisicns,
courts in Juamaica are bound as a gunaral
rule to follow every par: cf the ratio
d=cidenci of & decision of this Board in
an appeal from Jamaica that beoars the
authority of the Board 1ts=lf.”

Baker v. R. {(supre) and D.P.P. v. Nasralla (1967) 2 ALl E.R. 1l¢&l

werz casce where the savang clause in sachion 26{g) of the
Constitution ralating cc Chapter iiIi provisions was relevant, sO

the broad statoment of Lord Diplock in Hinds which was not necessary
ro the decision on scntancing pow:r ought 1o be examined in tais
case winsrec an existing law psrmitted the exscutive to prescribe the

punishment. The broad statement runs thus in Hinds at pp. 280-281:

"Saction 29(1) of the Juveniles Law
and s. 49 of the Criminal Justice
(Administration) Law ars of mno
assistance to the rospondents
argument. Thay were passed befors
the law-making powars exarcisablco
py membaers of the legislaturc of
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"Jamaica by an ordinary majority of
votes wars  subjact to the restric-
tions impos.d upcen thuem by tha
Ceastitution - though tacy waras
subjeect to eothir restricticons imposcd
by the Colonial Laws Valiaity Act,
1865, Tho val:zdity of those two laws
is pruscrvaed by s. 4 of tho Jamaica
(Conscituticn) Osder in Council, KNo
law in force immediatoly before
6 August, 1962 can ne held to bz
inconsistent with tho Comsiitutlions
ana under s. Zoflg} of thiz Conscitution
nothing donc in oxocution of a
suntancs authorizod by such a law can
o2 held to bo inceonsistont with: any of
Theé provisions of Chapuer 1iI of the
Constitution. Tho constitutional
restrictions upon tie exarcisc of
legislative powwers apply only to now
laws made by tac new Parliamont
zstablisned under Chaptor V of the
Constitution. Thay ars not ratro-
spoctave.”  |Emphasis supplaiodi

The Privy Council had to deal dircctly with a similar polnt an

Attorney-General v. Reynelds (198G) A.C. $37. While it is

unarguable chat laws bofor< 1962 which contiavone Chaptar 111
provisions arw savea by scerion 26(6) of the Constiturion, it is
debatable whethar sll laws preservoed by saction 4 of the Order in
Council such as the penalty clause in section 210 of the Customs Act
arc valid without adaptation or modification, in view of tic

language of section 2 of the Constitution which reads:

"Subiject to the provisions of soctions 49

and 50 of this Constituticn, if any other

law is inconsistent with (his Ceonstitution,

this Comstitution sihall pravail and the

otinier law shall, toc the extent of tiw

incousistency, ke void.”

it is cssentzal to st out so far as is relovant section

4{1) of the Jamaica {(Constitutien) Crddzr in Council, 1vY62 No. 1520
to suz that it suggestis that prescervation of existing laws is
subjecct o adaptation or modification if they conflict with tho
Constitution. It 1s a comprehoensivae statemant. Soction 26(38) of
the Constitution in contrast 1s specifically directed to Chapter III
provisions and no ¢xisting law can bz challunged on th: ground that
it is in contravention of the provisions pertaining to Fundamental

Rights and Freedoms. Herce is the material part of section 4 orf

+he Qrder ain Council:
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"4(L) All laws woich ars in forc& an
Jamazca ilmmealacely befere the appoanted
day shall (subjeci to amsndmen:t or repeal
by th> authority having powsr 10 am~nd ox
repzal any sucih law) continue in force oh
and aftar chat day, and all laws which
nave been made before that day but have
ne: previously bezn brouglit into operation
may (subject as aforesaid) be brought into
force, in accordance with Pny provision in
that behalf, on or after that day, but all
such laws shall, supnjeci o the provisions
cf this section, be comstruad, in r=~lation
to any period beginning on oxr afuar the
appointed day, with such adaptations and
modifications as may b2 necgssary to bring
them inte conformicy with thHe provisicns
of ihis Order." iEmphasis supplied]

The provision in szction <210 of tha Customs Act as amenasd 16 part
readst

“,.. shall for =ach such offence incur a
p@nalty of ] L dollars, or
hublf vhe value cof cae goods; z% the
2lcociion of the Commissionsr; and all
goodg in respzcr of which any such
offence shall p< committad shall be
forfeiced,” [Emphasis supplicd]

might be found to the extent emphasised to be unconstitucionel, after
argument either in this cour: or tneir Lordships' Board. If the

emphasisa2¢ words are amended to read whichaver be the greater 1t

would then be in zccordance with ssction 4(1) of the Order in Council
and section 2 of the Constitution. In short, it would bLe a
permissible penalty. Had the appellants ask=2a for a stay of the
criminal procecedings for this mailier ©o be consideread, 1t would have
bean difficult to rosist. KNumerous CGXpP2NS1ve presscutions may stidl
be instituted, although the penalty a3 1t stands mighc be found to

be unconstitutional. The case of Ramcharan v. The Queei (1973) A.C.

414 or (1972) 3 W.L.R. 599 should be & warning.

The Validity of the Special Warrant

The fcrm of the special warrants issued by the Justices in
this case is so important that it ls imperetive to set it out
beforz attempting to determine its validity, having rogard to the

essential requirements stipulated by section 203 of thne Customs Act,

it rcads as follows:
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"SEARCH WARRANT

JAMAICA S5.8.
PARISH OF SAINT AKDREW

TO Arthur McNeish or aiiy Customs
Officer

WHEREAS the undersignzd, one of Har
Majesty's Justices of the Peacz in and
for th=e Parisn of Saint Andrew boiing
satisfied upon written information on
oath that Lhers is good reason to
baligve thas in a certain place, Lo wit:

Danhali and Nadins Williams
Lot 33 Belgrade Heigatis 5
Xingston o "

1s k2pt or concealaed uncustcomed goods 3
on which whe aucy loviable oy Law has

not bezn paida or books, documents ox

instruments relating tn2reto.

THESE ARE THEREFCRE, in aer mMajestcy's
na&ame, O authorise ana command you,

with proper assistanca, and by such
force as may be¢ necessary by night or

by day, to znter or go ¢ thz said

placc ana to search thie same and all
pcrsens founa ther=in and Lo s<ize all
sucih goods and oth r articles reascnably
Supposcd ©o have bsen used in connection
withh gocods waich may bz found in ths said
place and to take further action in thsz
premises as the Law allows.

Given under my hand and seal at tho
Parish of ........ aforasaid the 5:th day
of November in the ywar of Our Lord One
Thousand Win2 Hundred and Winety Two.

/S/ eeeerecesanens

JUSTICE OF THE PEACE
ST. ANDREW “

first legitimate complarint was that it was not duemonstratec
that ithe Justice was awarz that 1t was section 203 of the Customs
Act winicii autnorized the entry search ang seizure. Undox section
the Justicesof th2 Peace Jurisdictioin Act in an ordinary
warrant to be uswd beforc an @xamining Justice or a Court of

Summary Jurisdiction, a refgcronce 1o the staetute creacving the offance

Perpaps, twinis is pest 1llustraied by citing section

& (2) of thet Act. It reaus as follows:
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"04-(1) Every information, complaint,
summons, warrant or other Jdocument
laid, issued or made for the purpose
¢f or in conagction with any procsed-
ings before =xamining Justices Or &
court of summary jurisdiction for am
offence, shall be sufficient if it
contains a statement of the specific
oifence with which ihe accused person
is charged, vogether with such parti-
culars as may be necessary for giving
reasonaple informacion as o the
nature of the charge.

(2) The statement of tie offence
shall describa the offence shortly
in ordinary language avciding as far
as possible the use of technical
terms, and without necessarily
stating zll thes zssencvial e=lements
of che offence, and, if the offence
charged is one created by statute,
shall conraih & reference to the
section of the staitute creating the
offence.”

This may be dispensed with in certain circums:tances because of the

saving clause: see section v4(4) which reads:

"64-(4) Any information, complaint,
SuUNMmons, warrant or other document
to which this section applies which
8 in such form as would have been
sufficient in law 1f tlils section
had not besen paszed snall, notwith-
standing anything in this section,
continue to be sufficient in law.”

See R. V. Jean Ashenheim 2U W.I.R. 3U7. The 2xcepticns in part

relate to warrantSfor common law offences which ars now restated

y

in statute law and orai informations. A s2arch warrant for receiving
stolen goods mentioned earlier is an apt example. The basis for the
spzcial warrant is s=acrnicn 203 of the Customs Act and im the important

case on statutory warrants, Inland Revenue Comrs., V. Rossminster

(1980) 1 All E.R. 80 at p. 84, Lord Wilbsrfcrce said:

" There is no mystery about the
word ‘warrant’ :it simply means a
documsnt issued by a person in
authority under power ccenferred in
that behalf authorising the doing
of an act which would otherwise bz
illegal. The person atffec £
course, has the right zo b
sacvisfied that the power to
it exist8: thersiore the w &
should (anda did) concain a reference
to that power .,"
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Loxd Diplock appcars less smpinatic but a carsful sxamination of
his language shows that it was the refa2rcnce to tne statute
which resclved the ambiguity in the wording of ths warrant and

this saved it. A%t page 91 he said:

"Evan though the statute may not szrictly
s¢o roquire (e matter on whicn I express

1o concluded opinion) the warrant in my
view ought to state on i1ts face the
statutory authority undoer which it has
bzen issued., This thz form of warrant
issued in thne instant cas=s dows, though

I agrec witin my noble and learned friend,
Viscount Dilirorne, that the wording of

the recital of the fulfilment of the two
statutory conditions pracecent to 1its
issue might be improved. But for the
refercnce o s 20C in accorcancg with
those provisions the information is

stated tc have baoep lazid, the wording

of the warrant would be consistent with
its meaning that the information had

noi specified for consideration by the
judge the grounds of suspicion on which
the informant relicd; but the express
reference to the sectrion, in my view,
rosolves any ambigquity and makes untenable
th2 suggestion that the preoambls to the
warrant constitutes an admission by tho
juage thHat he had adoptod blindly & state-
ment of the informant that there existed
somz reasonable grouncs for suspicion tiha
nature of which, howaver, was not disclosed.”

{Emphasis supplied]

Then Lord Scarman at pages 102-103 of IRC v. Rossminster (supra)

said:

"BEach warrant alsc made clear that it

was issusd by the judge pursuant to s 20C
of the Taxes Management Act 1970. The
warrants theroefors ccentained sufficient
information to @nable an occupier of
pramis2s to know that they were issued
ander s 20C (i) and to identify the
premises to be searched.”

in this contaxt it musi be raecalloed that the Attorney-at-Law
present at tha scarch demandzd ahd was shown the warrant. Against
this background it is fair to find that the Justice was in this case
nct aware that he was required to act pursuant to szction 203 of the

Customs Act.
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The next aspect of the warrant to be considersad is the
recital. There it was addressed to Arthur McNeish or any
Customs Officer, yeor McHaish was ths oanly one Lo have given
information on cath in all three instances, whers a warrant was
i1ssuzd and a search and seizure carried out. From the affidavit
evidence, it would szem that Surridgs, tha officer also assisted
in th= investigation, so he could have sworn to an information |
ana be given a spscial warrant. This special warrant makes it
appear that any unnamed Customs Officsr was entitloed to zanter,
scarch and seize. What the dafinition of "officer" in sectica 2
of the Customs Act contemplates is that a reasonable number of
officars could assist the cfficor who laid the information and
secured the warrant. It does not seam ©o be a correct reading
of section 203 of the Customs Act, that so large a number of
officers as one hundred was contemplatad where the numbers
would give rise tce abuse of power. Equally important is that
the recital do=s not make it clear on the face of ths warrant
that i1t was the reascnable suspicicon of McNeish which was made
cC appear on oath before a Justics, and that this was the basas
of the lawful issue of the special warrant.

One must bear in mind ths canons of construction which
have been expournded in such circumsiances to protact the rights
of the citizen against illzcgal scarch and ssizure. Lord

Wilberforce at pags 62 of IRC v. Rossmiastex (supra) in roferring

to the mode of construction of statutes which by extension must

also b applicable to instruments authorized by statute said:

“Purthermore, while the courts may look
critvically at legislation which impairs
tne rights of citizens and should
resolve any doubt in interpretation in
their favour, it is no parc of their
duty, or power, to rastrict or impeae
the working of legislation, £ven of
unpopular lsgislation; to do so would
be to wecaken rather than to advance the
democratic process.”
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Lord Diplock expressad similar sentiments at page 90:

"What has o b« disclesad on the face

of tho search warrant depends on thz
truc constructiron of the statuuvs. The
construing court ought, ao doubit, to
remind i1tself, if reminder should be
necessary, that sntering a man's house
cr cfface, szarching it and s=2izing

hhis goods against his will are tortious
acts agaihst which he is entitlad xzo
the protection of the court unless the
acts can be justified either at common
law or under some statucory authority.
so, 1f the statutory words r=lied on

as authorising the acts are ambiguous
or obscure, a construction sheuld be
placed on them that is i=ast restrictive
of individual rights which would ccher-
wise enjoy the protection of the common
law."

Further the recitals instead of stipulating uncuscomed or
prohibited goods omits prohibited goods but includes instrumenwts
which are not mentioned in secrnion 203 of the Customs Act. There
1s an 2ven greatsxr fsult in chat the warrant purperted <o
autihorise che search of persons and ne such authority can ba
fourd in s=ccion 203 of ths Customs Act. For provisicns relating
to s¢arch of persons see sections 57 and 58 of the Cusitoms Act.

in this contex: the following words of Lord Hodson in Herman King

v. The Queen (1968) 12 W.I.R. £t5 are pertinent. His Loxdship

said at pagass 270-271:

"Although a warrant to scarch persons
as well as prumises was contemplated
by this secticn this warrant did not
in terms authorise scarch of any
person alrvhougn it did contemplats
the arrast of ons pa2rson namad in
the warranzt.

Iin thesa circumstances th= search was
not on the face of it justified by
the warrant nor 1n their Lordships’
opinion c&ain authority foxr the search
of any prrson be implied from tho
language of the section without
axpraess authorisataion.

in a Souiihr African case on considera-
tion of a statutory provision as to
the issue of warrants to search
premises, perscns not being mentioned,
it was hsld at first instance that a
scarch warrant coverzad porsons as
well as premises where pramiscs only
mentioned, since to hold the cpposite
would lead to the defeat of ths
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“objects of search warrants because

persons on the premises would only have

Lo take material documents and ccnceal

zhzm on their persons and defeat the

objects of the ssarch.

This decision was reversed on appeal

by the Transvaal Prowvincial Division

11919§ S.A. Law Reports 270 in tie

case of Seccombe and Others v. A,G.s&wd

Othér§‘[l919j S.A.L.R. 270. Their

Lordships see no reason te taks a

different view of tHe Aci in question

here, which by referring to persons as

well as premises, strengcnans the

argument that if & warrant is o0 cover

persons, it must say so in tarms.”
Be 1t not=d that even a Writ of Assistance issued from the Supreme
Court pursuan:t to section 202 of the Customs act is limited to
Seizinkg ana bringing away uncustomszd and prohibitad goods and books
cr docum2nts related thereto. Then again, the oparative part of the
warrant authorized the seizure of <1l such goods ana articles reason-
ably supposed to hava been used in coanecticn with goods which may
be found in the said place. Dr. Barnett submittsd that such goods
must refer back to uncustomed goods in the recital, but the
breath of language and its context seems ¢ admit of no such gquali-
fication. The wording of this aspect of thc warrant perhaps
explains why such a varievy of items wire scized and carried away.
De2tinuz seems to be appropriate tort in this regard. At the
invitation of the couri, Mr. Ramsay drafted a special warrent. I
have made chreoe (3) minor amendments. I have caprioned it
"Special Warrani" inst2ad of “Search Warrant” deleted the word
"instrument” which finds no place in saction 203 of the Act and

inserted "to" baofoure uncustomed goods. I would have baen

satisfica with this draft as amended. Here is the specimen:

"SPECIAL WARRANT

JAMAICA 5.S.
PARISH CF SAINT ALNDREW

TO: Arthur McNzish, = Customs Officer

>

WHEREAS it has been made to app=ary ©to me
thz undersignaed, one of Her Majesty's
Justices of the Peace in and for the
Parish ¢f Saint Andrew by information on
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"oath of the said Arthur McNeish, that
therw was reasonable caus¢ te suspect
that in & certain place, tc wit: Lot 33
Belgrade Heights, Kingston 8, are
narbeoured, kept or concsaled uncustomad
or prechibited goods or books, deocuments
relating to uncustomed or prohibited
goods.

THESE ARE THEREFORE, in hexr Majesty's
name and by virtus of section 203 of

the Customs Aci, to authorisz and
command you, to enter and search the
said Lot 33 Belgrade Haights, Kingston 8§,
by night or by day, and ©o scize anc
Carry away any sucih uacusciomed or prohib-
ited goods or any books or documents
r¢lating to uncustomad or prohnubited
goods, as may bz found thereiny and in
case of resistance, to brzak opan aay
door and to force and remove any other
impediment or cbstructicn to such entry,
search or saeizure as aforescid.

Given under my hand and seal at the
Parish of .......aforesaid the .(......
day of s..vces.. in the year of Oux

Lord One Thousand Ninz Hundroda and
HNinsty-four.
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JUSTICE OF THE PEACE "

On the basis of the foresgoing analysis I find that the
special warrants ware invalid and the 2ntry ssarch and seizure
were unauthorized. So the entry search and cerrying away from
three places were tortious acts and by virtue of the Crown
Proceedings Act, the Government zhrough the Attorney General
would be vicaricusly liable to thz appellants. It ought to be
added that because the warrants wera invalid, ithe tortious acts
were also in contravzntion of sectioms 18 and 19 of th2 Consti-
tution. The Supreme Court therefore sxercises a coucurrent
jurisdictior for breaches of sections 18 and 19 of the Consti-
tution pursuant to section 25(2) and under its common law and
statutory powars it 2xercises a jurisdiction to determine
tortious liability, whers the toris cover the same ground as

breaches of sections 1§ znd 19 of the Constitution.
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What is the appropriate redress where proceedings were instituted
pursuant to section 25(2) of the Constitution and judicial review
or an action in tort was available under other law?

It is now appropriate to sxamine the Declaratiomns and
Ordars sought e@s contraventions of sections 16(1) and 15(1) of
the Constitution to detcrmine whether it was necassary or desirabls
to invokz the Jjurisdiction of the Comstitutional Court. The

Declarations scught wore as follows:

s 2

{i) Thc Search Warrants issucd on Or
about the 5th day of November, 1992,
on the writton information on cath
of one Arthwr kMMcNceish and purporting
to asuthorizc entry upon thce Appli-

ants' premises were invalid and
tho searcik made thercunder illzgal
and unconstitutional as being
contrary to section 19(1) of the
Constitution of Jamaica; and/ocx

{ii) The usc of and participation by
members of the Jamaica Detfence
Force on the Zoth Novembir pursuant
to thz aforssaid search warrants
wer2 illegal and that such illegality
randeved the said search undor the
warrant invalid and unconstitutional
as bzing contrary to section 19{(1) of
the Comnstitution of Jamaica and/or
made without duc process and/or an
abuse of prccess;

(iii) fThe seizurz of tht documents, files
and other proporty puisuant tc the
aforesaid scarch under the said
warrant was illegal znd unconstitu-
ticnal as boing contrary to section
18(1) of the Constivution of Jamaica
and/or mada without dus proczss and/
or an abusge of process.”

It may bz that as regaxrds the second ‘abuse of process’
in (ii) and (iii) abcve this was an error and 'abuss of power
was meant.' The declaratiorns sought, identified inferentially
clzims in torts fcr which adeguatsz remedies arce provided by the
common law and the express claims are for brocaches of the Consti-
tution. In (i) it speaks of illegal (trespass) and unconstitu-
rional, in (ii) it speaks of a contravention of secvion 19(1) of
the Constitution and zbuse of powsr (trespass te gocdas), and in

(iii) it speaks of breach of section 18(1) of the Constitution

and &ztinue and abuse of power. A claim for compensation has
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also been mada. It has been establisied that the special
warrants were illegal on the basis that they fzailed to sacisfy
the requirements of section 203 of the Cus:-oms Act. Consegquently,
the s=izure of the documents, filzss and other property pursuant
to those warrants wers without authorization by law and <
reiterate tne lzw of worts is adequate ¢o deal with these issues.
The speczfic torts are trespass, detinue and abﬁsa of powsr or
misfecasance in public office. It was perhaps this tort that the
pizader adverted to in challenging the use of the Jamaica Defchee
Force in the szcond daclaraticn sought. No submission was made
in this regard, and generally it would reqguire a full rrial to
determine whether there was abuse of power in calling out the
army to assist at the thres premises. Be it notad that the
Attornay-Genaral 1s the party to the motion as he was named
respondant. The appellants seemed to cmphasize the declarations
sought in their submissions and appeared to have disdained the
counting housz. They did, however, scek an crder for compznsa-
tron and this is an arsa where punitive damages are availeble

48 regardsg trespass and detinue: sce Rookes v. Barmaxd. (1964)

1 All E.R. 367, and Cassell & Co. Ltd. v. Broome (1572) 1 All

E.R. 80i. The other Order sougnht was that:

"(1) All the said documentcs, files
and othor prcperty ssizad by
the Customs Officers be
returned te the applicants.”

It was opecn to the appellant to seek judiciel review by
means of certiorari proczedings or an action for a declaration
which are guarantesd by the Constitution, See section 1(9) which
reads:

"No provision of this Conscitution
that any person or authority shall
ot be subject to the direction or
control of any cother person orx
authority in exercising any functions
under uthis Constitution shall be
construed as procluding a court from
2X3rcising jurisdiction in relation
to any question whether zhat person
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"or authosity has performed those

functions in accordance with this

Constitution or any other law.”
These are the other zdequate msans of reodress which were refarred
to in section 25(2) of the Constitution. But the tcrticus acts
of the servants of cthe Crown were also breacn2s of tae appellants’
fundamental righis ané freedoms enshrined in Chapter III of the
Constitution. Once thas 1s recognizad, then the tortious acts
are alternative averments tc the constitucional breaches. in ths

rare type of cass &as Maharaj v. Attorney—-Gemneral of Trinidad and

Tobago No. 2 [1979] A.C. 385; {1978] 2 W.L.R. $02 where ths
common law recognized a wrong but provided no remedy in terms of
compansation resort te the Constitution for a remedy was the
appropriste constitutional claim.

section 19(1) of the Constituticn insofar as material
reads:

"Except with his cwn comsent, noe person

shall be subject to the search of his

pProperty or the entry by cthers on his

premises,”
This is the broad statement of the fundamental rights but the
framers of the Constitution rescognized that even where fundamenzal
riglits are stated without qualification as in the United States,
there must be duties and obligations which others must perform
or thare will be ar infringement of the rights of cthers or
anarchy. If thers were no qualifications o 19(1) as in the
United States, the courts would have to impose the limits or
racognize that Parliament 1s mandated to eker01ss its powers to
make laws f£or 'p=ace, ordex and good government', and so could
impose limits. This recognition must includz legisliative
provisions to promote individual rights. This is the very core
of constituticnal democratic government. The mathod of cecnstitu-
tional interpretacion which refrains from granting remzdias
pursuant to constitutional provisions where most rights ara

embodies in statute or the evelving common law is known as judicial
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restraint. English judges faced with the contitutional funda-
mental of Parliamentary Sovereignity have developed torts and
canons of construction which are renowned for protecting
indaividual rights, yet they too acknowledge judicial restraint.

Lord Scarman puts it well in IRC v. Rossminster (supra) where

at page 105 he said:

"The state's decisions must be
respected unless and until they
are shown to be wrong. Judges
neither govern nor administer
the state: they adjudicate when
required to do so. The value
of judicial review, which is
high, should not be allowed to
obscure the fundamental limits
of the judicial function."

in Jamaica the framers of the Constitution have placed

gqualifications on the broad principles of fundamental rights in

recognition that the Legislature and the Executive are responsible

for governance in the public interest. These qualifications were

anticipated in section 13 which states:

"l3. Whereas every person in
Jamaica is entitled to the
fundamental rights anda freedoius
of the individual, that is to
say, has the right, whatever his
race, place of origin, political
opinions, colour, creed oOr sex,
but subject to respect for the
rights and freedoms of others
and for the public interest, to
each and all of the following,
namely—

{({a) life, liberty, security
of the person, the enjoy-
ment of property and the
protection of the law;

(b) freedom of conscience,
of expression and of
peaceful assembly and
association; and
(c) respect for his private
and family life,
the subsequent provisions of this
Chapter shall have effect for the
purpose of affording protection
to the aforesaid rights and free-
doms, subject to such limitations
of that protection as are contained
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"in those provisions being
limitations designed to
ensure that the enjocyment
of the said rights and
freedoms by any individual
dbes not prejudice. the
rlghts and freedoms of :

others or the public 1nterest“

This is the classic statement in legal language of constitutional
democracy which acknowledges that fundamental rights exist in
the context of the rights of others and that it is the legisla-
tive and executive areas of the elected government which ought to

promote the public interest. So the qualifications in section

19(2) read in part:

"Nothing contained in or
done under the authority
of any law shall be held
to be inconsistent with
or in contravention of
this section to the extent
that the law in question
makes provision which is
reasonably required -

{a) in the interests-eof
" defence, public
safety, public order
public morality,
public health, public
revenue, ...

(c) for the purpose of
preventing or detect-
ing crime."” |Emphasis

supplied}

it follows therefore that even if the Customs Act were
enacted after the promulgation of the Constitution ih'l962
section 203 would be within the ambit of Chapter III of the
Constitution.

Concurrent issues of liability are relevant which give
rise to pleading in the alternative; Certcainly the Crown would
be liable on the basis that the appellants' premises were entered
without legal authority. This because of the previous findings
that the special warrant was invalid because it ignored the
provisions of section 203 of the Customs Act. It would also be a

breach of section 19 of the Constitution as the appellants did not

consent to a search of their premises. SO the Crown is liable 1in
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constitutional law as well as in crmmen law on the basis of vicarious

liability in torc. The same principles apply to secticn 18(1) the
ther provision of the Constiitution which the appellants allege have

bzen breachad in respsct to them. Section 18(1) reads:

"Ne property of any description shall be
compulsorily takéen possession of and
interest in or right over property of
any description shall bz compulsorily
acquired except by or under the
provisions of a law that -

(a) prescribes the principles on
which and the manner in which
compensation therafor is to
be datermined and given; and

(b) secures to any person claiming
an interest in or right over
such property a right of access
to & court for tha purpose of -

(i) establishing such
interest or right
(if any);

(i1) determaining the
amount of such
compeasation (if
any) to which he
is @ntitled; and
(211) enforcing his right
to any such compensa-
ticn.”
It 2s true the Customs Act is valid but the officars were acting
denhors the Act with an invalid warrant. So the exceptions
stipulated in section 18(2) of the Constitution would not avail them.
Then the excepticn which recogmizad that prcperty may bo required

as axhibits in a trial statces:

"18(2)(k) ... for so long only &s may

be necessary for ihe purposes

of any examination, invesciga-

tion, trial or inguiry..."
Here again the appellants havs failed to establish that section 203
cf thz Customs Act 15 unconstitutional ro as to ccntravene their
fundamental rights. But the appellants have esteblished that the
seizure cf their property was illegal and unconstitutional as the
respondent has not sought to establish that the items seilzed were

necessary for examination, investigation, trial or enquiry. The

affidavit of McNeish makes it clear that he had reason to belicve that
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there weré unicuscomaa gooas or books or documents relating to
section 210 of the Customs Act; yet they seizad and have retained
whatevey they put their hands con without making any claim in
their affidavits that the goods retainsd were necessary for any
examiﬁanion, invsstigation, trial or enquiry authorized by statute
or common law. were tha appellants then entitlaed to invokz the

jurisdiction of the Supreme Court pursuant to saection 25(2) of

(&1

the Constitution? Section 25(1) gave thom that right. It reads:

"Subject to ths provisiocns of subsaction
(4) of this szction, if any person alleges
that any of the provisions cf s=ctions 14
to 24 (inclusive) of txhis Comstitution has
been, is beimg or is likely fo ba contra-
vened in relation to haim, then, without
przjudice to any other acrion with respect
to the same martter which is lawfully
availzble, that person may apply to the
Suprzme Court for redress."

Then section 25(2) stipulataes the modce of coperation of the ccurc.
It rezads:

"The Supreme Courit shall have originzal

jurisdiceion to hear and determine

any epplication made by any person in

pursuance c¢f subsection (1) of tnis

section and may make such orders,

issue such writs and give such

airections 4§ 1t may considey appro-

priate for the purpose of enforcing,

cr securing the enforcament of, any

of the provisicns of the szid scctions

14 to 24 (inclusive) ¢ thz prouisction

of which the person concerned 18

encitlad.v
Thern comes the prcvisc which racegnized that Jamaica had a mature
legal system where funcamental rights werz2 recognized and ramedies
accorded by courss of the common law and in legislacion. It should
also be noted that this recognition cf rights protected by common
law and statutce was specifically mencioncd in section 25(1). This
scction contemplates other actions in the Supreme Court covering
tne same breaches although the remedigs would be in tort instead

of remedies direcily under the Constituticn. Turning aow to tha

prowise, it rcads:
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"Provided that the supreme Court shall
ROT exercise its pow2rs under this
subsection 1f it is satisfied that
ad=aquatce means of rodress for the contra-
vention alleged are or have bsen available
to the pearson concaerned under any other
law.”

The¢ inivial point to notice in this ragard is that the ample
powers f the Supremz Court are set oui in Chapter VII of the

Constitution and section 97(1) reads:

"Thera shall be & Suprems Court for

Jamaica whaich shall have such

jurisdiction and powers as may e

conferr2d upon it by this Constitution

¥ any other law.”

Therefore although the appsllants have invoked the jurisdiction of
the Supreme Court by virtue of its original jurisdiction in
section 25(2) of the Comstitution, once they are within the ambit
of the court, the court is entitled to re=sort to all its inherent,
common law, statutory and coustitutional pow=zrs. Ses sections 27
and 28 of the Judicature (Supreme Court) Act and scctions 678 and

236 of the Civil Procedurz Code and Order 2 rule 1(3) of Volume 1

1967 edicion of the "White Book"™. In this context of judicial

review in Rossminster (supra), Lord Scarman puts 1t thus at paga
104:

"and, where the relief scught is a

d2claration, an ikjunction or

damages but the court consicers

it should not be granted on an

applicertion for judicial review,

the court may order the proceedings

to continue as if they had been

begun by writ."
The appellants filed tineir motion om September 14, 1993, a date
within the period permitted by the Public Authority Protection
Act for liability in tort. So the remedies in tort were available.
If the motion had been filad ocutside the limitation pericd, the
remedies could still have been available alcnough the appellants
might neve besen denied 2 remedy if the Crown insisted on its
procedural rights. The Supreme Court in this case is empowared
under 1ts inheraent jurisdaction and the rules of court to refer

the matter to a Supreme Court judge to determine the damages which

flows from vicarious liability in respect of trespass, detinue and
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abusc of power or misfeasance in public cffice. The motion is to
be treated as a writ and the affidavits as evidence. Further the
oral zvidence by bothsii parties must be adduced in the case of
misfeasance in public office, as proof of damages is essential

to establish liability for this tort:. The case of Bourgoin S.A.

v. Ministry of‘Agrlcuitﬁre (1986) 1 Q.B. 716, (1985) 3 wW.L.R. 1027,

(1985) 3 all E.R. 716 is very useful in demonstrating the scope
of this tort. In the context of this case, the Officer McNeish
seized and detained such & wide range of items thab 1t must have
been one of the ingredients of abuss of power even if the warrant
was valid. For the recital in the warrant, his information on
cath and, his affidavit spoke of uncus:omed goods, but most of
the items seized could never qualify under that heading. The
appellants howevar must prova that he could have foreseen that the
show of force under his ccmmand and the seizure of the items
could probably have caused the loss of the appellant's franchise
with Esso. The appellants must also adduce som2 cvidence of the
¢xtent of this loss. ©On the other hand for traspass and detinus
the fact that the appellants have established constitutional
brecaches and oppressive conduct would entitle tham to aggravated
damages. The proviso recognized that these remedies available
under other law should be awarded by the Supreme Court under its
general powers. It also contemplates that these remedies could
be alternative pleas to brcaches of fundamental rights and

freedoms.

The significance of the provisc in relation to judicial restraint

Lord Diplock in a series of cases, namely, Barrikissoon

v. Attornev-General of Trinidad & Tobago (197¢) 3 W.L.R. 62 and

Chokolingo v. Attorney-General of Trinidad & Tobago (191) 1 W.L.R.

106 applied the interpretaiive technique of judicial rastraint te
the Trinidad and Tobago Constitution. Here in Jamalcza our framers
enacted the proviso, so there is re need for this method of

interpretation. There is cnly a need to follow the mandatory
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directions of the provisc. For the provisc recognized that the
legislative exacutive and judicial organs of govarnment must
continue tc develop the law within the framswork of Chapier III
of the Constitution which enshrines fundamental rights and
freedcms. There is a saving clause in thoe Comstitution, namely,

section 26(8) which r=ads:

"Nothing contained in any law in

force immediately beforz the

appointed day shall be hesld to

bz inconsistent with any of the

provisions of this Chapter; and

nething done under the authority

cf any such law shall be held to

be done in contraventiou of any

of these provisions."
5¢ section 203 of the Customs Act is constituticnal even if it
had brezached Chapter iIl provisions for this reason also. The
framers of the Constitution actad on the presumption that pre-
1962 laws wers enacted on the basis that fuandamental rights
were reccgnizad by the evolving commen law and that 'peace,
order and good govermment' requircd legislative provisions made
in the public interest, which include leogislation which

recognized and provides for individual rights.

Those who advised Rossminster tcck the precaution of

instituting procgedings by writ so as ©o preserve tihieir position
even though they alsc sought relief by way of judicial review.
The appellants did not take this preczaution so they must pay
tue consequences. There will bs no award of costs in their favour
either hore or below on this aspect of the procsedings. Dxr. Baranett
informad us that he with Mr. Frank Phipps, Q.C. has a fiat from
the Director of Public Prosccutions to prosecute. We were not
told which offences the fiat coverad nor were there any exhibits
in this case concerning the procecdings before the Rasident
Magistrats's Court. From the svidence and the information to
ground the warrant it can be inferred that thersz are changes
contrary to section 210 of the Customs Act.

In & case of this magnitude and importance it would have

bzen proper for the Director cf Public Prosccutions or one of
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hlb deputles to have aSblSted thls Court. The failure of the

e S

appellants to name him as a rcsponddntkls curzous but it is not

an excuse for his failure to be pressnt. One arca where the
Director of Public Prosecutions' assistance would have been

useful would be tc inform the court whecher all the items retained
by the Revenue Protecticn Service are neadad as potsntial exhibits
and for any criminal investigation, trial or enquiry. Another arca
where his assistance coulid have bezen invaluable was on the issue of
the constituticnality of the sentcence imposed by section 210 of

the Customs Act without-adaptation or modification.

Perhaps it is useful to mention chat in the unwritten
Constitution cof England it 1s recognized that civil actions should
await the outccme of the criminal trial. Their Loxdships' House
was at one within this view. Here is how Lord Wilberforces puts it

at page 85 of Rossminster:

“First, I would wish toc make 1t clear
that the failure of thes respondents

at this stage is not nacessarily the
and of the matter. They can procesed
with an action against the Revenue

for, in effect, excass of power and

for trespass and any aggravaticn can

be taken into account. At scme stage,
which cannot be parcicularised now
with precision but which broadly would
be when criminal proceedings &are over,
or, within a reasonable time, are not
taksn, the immunity whichh ¢xists at the
stage of imitial investigaticon will lapse.”

Lord Dilhorne said at pages 89-90:

"1f this appeal is allowed, it will not
prevent the raspendents continuing their
action for aamagas for the wrongful
seizure of documants, though if there is
a prosecution, it may well be desirable
that that action should not be tried
until after the conclusion of the
criminal case.”

Lord Diplock followed up and said a2t page 93:

"if there is to be 3 criminal prosecution
it is, in my view, clearly in the public
interest in the¢ proper administration of
justice, beoth criminal and civil, that
the civil action siiould not proceed to
trial until the criminal trial is over..."
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Then Lord Scarman recognizing the inherent powers of a Court of

Reccrd and the rules of procedure when judicial review is sought

said at page 104:

"1f issues of fact, or law and fact,
are raised which it 1s neither just
nor convenient to decide without
che fuil trial process, the court
may dismiss the application or crder,
in 2ffect, a trial."”

So here we have a clear statement from Lord Scarman that the
Supreme Court could decide the matter of liability if it is just
and covenient tc do s, 1o proceedingssuch as this. This was

anticipated by Eveleigh, L.J. in Rossminster at first instance in

& passage quoted previously. Furthar, as dismissal is not the
appropriate option in this case, a2 full trial on the issue of
damzges is the appropriate remady. Sc although the appellants did
not take the precautiocr cf commencing an acction by writ, at the

same time as starting this constitutional action all is not lost.

Conclusion

To reiterats there is no order as to costs because of the
reasons stated above. I would allow the appeal and set aside the
order of the Constitutional Court; and grant the declaration that
the special warrants are: invalid and remit ta@ matter to tne
Supreme Court to dsiermine the Crown's liability for abuse of power
and damages for the tort of trespass and detinue; that the
Director of Public Prosecutions or those to whom he has given his
fiat toc prosecute be ordered ro return all items or documents
which it is not proposed te tender as axhibits in the criminal
trial or trials. It follows that I agrec with the order propcsed

by Wright, J.A.
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WRIGHT, J.&.3

Y b e e

aAccordingly, I propose the follewing order:
ORDER

‘The appeal is allowed and.the Order of
the court below set aside; declaration
that the special warrants are invalid
granted; matter remitted to a judge of
the Supremre Court to be dealt with as
if begun by Writ ~ the iotice of Motion
tc be treated as the Writc and the affi-
davits as evidence to be supplemented
by viva voce evidence - tc determines

(a) the Crown's liability for
abuse of power and the resul-
tant damages:

{b) <the guantum of damages against

the Crown for trespass and
detinue.

The Divector of Public Prosecutions ox
those acting on nis behalf tc prosecute
ordered to return all items oxr documents
not reguized as exhibits in the criminal
zrzals,

There will be no order as o COStTS.




