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IN THE COURT OF APPEAL
SUPREME COURT CiVlL APPEAL NO. 60/91
COR: THE HON. MR. JUSTICE WRIGHT, J.A.

THE HON. MR. JUSTiCE FORTE, J.A.
THE HON. MR. JUSTICE WOLFE, J.iA. (AGJ)

BETWEEN DONALD WILLIAMS PLAINTIFF/APPELLANT

AND ENNETTE COPE DEFENDANT/RESPONDENT

Ainsworth Campbell for appellant

Miss ingrid Mangatal for respondent

June 29 & October 5, 1992

WOLFE, J.A.(AG.) ~ N s

This appeal is against the judgment of Patterson, J.,
who on the 1Uch day of Ocrober, 1990 found that the appellant and
che rgspondent. bouh contributed to tne accideac which occurrad and
apporticncd liability as to $0% to the appellant and Z20% to the
respondent.. The appeal 1s coancernaed both with tho duestion of
liability and the guantum of damages awarded in respact of pain~§Fd
sufferang and loss of amenitics.

TWO main arguments were aavanced befors us. The first
argucd that the learnad trial judge came to an unreasonable
conclusion on the facts of tho cass and that the said conclusion
could not be supporiac in law or on the facts. Wo wish teo state at
the outset that this ground laciked merit. There were before che
Court two versions as to how the accident occurred. The trial Jjudge
found the version offerred by the respondent to be more credible.
There was ovidence before the Cbﬁi; to support that finding. There
Qas nothing unreasonable about the conclusion at which the judge
arrived. A brief summary of the evidence will be of assistance 1in

cnabling an understanding of the conclusion arrived at by us.




The appellant tastifiocd that he was riding his motor
cycle along the Christian Pen main road, from the direction of Ferry,
procending towards Caymanas Park. The road in the arsa is straight,
58 he travellea along on his left side of tho road, ho observad
a bus parxec on the opposite side of the road as also a z«d
toyocta corolla motor car travelling towards him on 1ts correct side
of the rosd. He continued merrily on his way whon suddonly the:
red toyota motor car swung from behind the bus onto the apprllant‘s
correct side of the road ana hit him from his motcr cycle. ns he
lay on the ground he heard the respondont saying “sho late for work
and look how she hit the ycuth off his bike.w He waes unabla o
recall where on the road he fall., He denivd that he had boon
travelling on his incorrect side of tho road prior to, anu at ithe
time of the cellision. Junlior Smalling who may be viewaed as an
indepsndent. witness supported tno appellant's version as Lo how
nhe accident. toox placo.

The raspondant gave cviasence to the affect thal asusbhew
travelled along the Chraistian Pen main road, in the directicn of
the Spanish Town highwasy at a speed of 3y m.p.bh., she observed a
bus parked at a bus stop on her side of the road. &She appreached the
bus, reducing her specd and observed through her rear view mirror
that there¢ was no vehicular traffic behind hoer. Similarly, there
was no traffic appreaching from tha opposito direction. Having
satisfiecd herself rhat 1t was sata, sco to do, sho indicated, by
putting on hor ind.cator, that she intended to overtake the parked
bus. sht overtook the bus and then positionsd back intoe her lans.
she then observed the appellant riding a motor cycle in acrobatlic
styls, on her side of the rood and about twe car lengths away.

She blew hsr horn, the rider of the motor cycle did not respoad.

The respondent swung to her right to aveid the oncoming motor cycle;
which collided with the left front of her car. Her vehicle eanded

up about four feet from the right hand side of the road as one

travels towards Spanish Town. The motor cycle @nded up benhind her car.
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The motor cycle ricer fell to the left of the respondent's car.

Berbara Spence, a passenger in the respondent's vehicle,
supported the respondent's version in every material particvlar. An
agreed assessor's report, admitted into evidence showed that there
was an impact to the left front and side cf the respondsnt's carx
resulting in damage €0:

1. Left front fender

2. Left front door

3. Lefv roeada lamp

4, ¥Front bumper

5. weft inner side shield

H. Left front door glass ;
7. Left front blinker lamp g
U Left hesad lanp panel

9. Left door mirror

The damage to the respondent's car was clearly not consistent with the

m

respondent ovartaking and swinging to the right and colliding with the
appellant who was travelling to the right of the respondent. On the
contrary, the resultant damage vo the car driven by the respondent was
compellingly consisient with the respondent swerving to her right and
the appellant riding into the left side of her vehicle.

The trial judge, faced with these {wo irrecconcilable

versions as to how the collisicn occurred and thes physical damage 4L
the motor car, had to resolve the issue of ilability on the basis of
the witnesses' credibility. in thie regard, he accepted the evidence
of the respondent as to whare the ccllision coccurred and that the
respondent swarved to her right to avoid the appellant's metor cycle
which was travelling on the respondeni's corract side of the road.

He furtbher concluded that the respendent had failed to swe tho
appellant earlier because she herself had not been keeping a proper
look out. Finally, he concluded that the appellanits manner of
riding on the incorrect side of the vcad, nob being properly seated

on the motoir cycle and not keeping a proper look out was indneaed very
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dangerous and a failure on the part of the appcellant to take

ordinary carc toxr his own safety, as any reasonable man would.

This feilure contributed to a very groat cxtent to the collision which
occurred. As a natural consequence of his findings, ha appcrtioned
liability as he did. As we indicated, the judge's approach to the
ovidence, his conclusion as to liabilicy and his apportionment

therazof can an no way be faulted.

Wirh reference to the award in respach of pain and suffering,
the complaint is that the award was low. Thoe principle on which an
appellaie court will interfeore with the award of the trial judge is
a well seztled one, capable of standing cupstition. 'fo justify
reversing che trial judge on the guescion of the amount of damages,
it will gensxally Do nocesgsary that the Ceurt of Appeal shoulu be
convinced either that the rrial judge acted upon some wrong principle
of law, or that the amount awardced was so oxtremely high on so very
small as tec make i, in the judgment cof the Court, an ¢ntirely
erronecus estimare of the damags to which the plaintiff is entitled:

Sec Davis v. Powell Duffryn Associated Galleries Ltd. 11942 A.C. 0601;

Flint v, Lovell {1935} 1 K.B. 3u4.

Diplock, L.J. in censidering tho import of the phrase

“Brrcncous estimate of the damage® in Bvery v, Miles {1564) C.A. 2061

(unreportad) opined that the pbrase meant no more:;

"...than an acknowledgrmant that tha
brackei: within which @rror cannot be
acmonstrated is a wide one even where
the court is supplied with detailed
findings as to the conseguonczs of
the defendant's breach of duty for
which the sum has been avarded as
compensation,”

The learned author of the “Quantum of Damages, Personal Injury Claims®
Vol. £ 3rd editicn ai p. 139 commeniing on the dictum of Diplock, L.J.,
obsarvads

¥...a judge nakes 2 wholly corroncous
estimate, when his award Falls above
r below the brackot within which
awards of the appropriate standard
are contained. The width of this
bracket will vary according to the
nature of the case. Thoe more



in an 2ffort to convince this

"imponderabls the c¢lements involved
in making the assessment, the wider
the bracket will be. It is there-
fore impossible to say thai a given
percentage of error will invoke the
interference of the Court of Appual.
A gliven parcentage of error might
waveks ths Courtfs interfercnee in
one casa, wheors the brackst of
permissible award is fairly narrow,
but might be guite insufficicnt to
inveke the Court's interference
with another award of the sam2 sum
where there are many impondaerables
and where the bracket is much
wider. ... if practitioners can
w.stablish comparable margins of
error in comparable casus, it 1S
reasonable to suppose that the
Court of appeal will think it right
o interfere in a similar manner.”

urt that the award for pain

Co
and suffoering was wholly oironaous, in that it was too low,

mr. Campbell cited cthroee cases which ho regarded as comparabls to the

instant case.

We proposas te examince the cited cascs to s2e¢ how the

awards compare with the award in the presont casce. However, before

ambarking upon the proposed examination, we scet cut in some detail

the injurics sustained by the eppellant as well as the treatmont
J Y PP

received to

facilitate a reedy comparison of the awards made in the

cited cases with the award made in the instant casg.

The appellant sustainaed the following injuries:

]

.

7.

Lewer back was swoellen and tendor over
the raght lumbar rogion.

The pelvis was painful on touch over
the symphis pubic -~ swollan.

Laeft lower limb had abrasions to the
lateral intericer aspuct of the knue
(right side of knse).

10 cm. abrasion teo right leg - anterior
aspect.,

small puncture wound gver anterior aspact
distal vurn of lefr leg.

On X-ray the palvis was seeh o be
fracturcd to the roof of the right
acetabulum. Therse was separation of the
pubic symphis. There was displacemant of
the right sacro-ilia¢ joint.

The 1lzft leg had a compound comminutad
fracture of the tibia and fibula.
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The appellant was admitted to hospital where his wounds and abrasions
were cleaned and dressed. He was put on a strict boed rest and a |
steinmann pin was lnserted in the right leg for traction for the
pelvic and acetabulum fractures. His left leg was manipulated into
position and an above knee plaster applied with a window to facilitate
gressing of the wound. Antibiotic and tetanus drugs administered.
H2 was discharged on December 31, 1%87 to be followed up as
out~paticent in Fraciure Clinic. Hle left with plastor cast to continue
bed rest at home and with appointmeunt to the Fracture Clinic., The
injuries to the left tibia and fibula were considered serious. Both
injuries caused a lect of pain. fThe fracture to ths acetabulum is i
likcly to affect his walking and will be painful fer over and will
affect him in his work as a labourcr when he has to walk and move
things. There is a 15% disability of the whole man. The laft leg
healed with a “bow leg® deformity and a one inch shortening. Tho
appellant now walks with @ limp which will affect his balance. &s
the appellant gets older, it is likely that he will develop osteo-
arthritis in the right bip joint. This is likely to develop in
five to seven years after the injury was received. The injury to
the pelvis occasioned swelling of the scrotum. in Septembor, 1999
when the appellant was last examioned medically, he complained of
pain, when he walks teo long or stands too long, over the rignt
pelvic area and also over the left ankle,

The undermentioned cases were cited and relied on by
Mr. Campbell.
1. Suit C.L. 1966 VU4l - ¢'Brien Vassell v,

Lennox Jackson & Delroy Lindsay -~ Khan's

Recent Personal Injury Awards Khan's Report
vol. 3 pags 19

PERSONAL INJURIES

A. Loss of consciousness
Lacaération above and below the right eye on right cheek
Posterior fracture of right hip.

B. Plaintifi had an operation on the 1lth May, 1986 and
under gaeneral anaesthesia his hip was manipulated and

traction set up. Subsequent X-ray showed that
reduction was inadequate as a retained fragment of bone
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was blocking reduction. ¢n 19th May, 198¢ he
underwent opan reduction operation ang the
fragment of Lone was ramovad. A lataer X-Ray
revealed fixed flexion contractures of the rightu
hip due to myositis ossificans In muscle
surrounding right huip.

By August 1987, the internal rotaticn of the hip

was 3U aegrees ano the external rotation zero degree.
Adduction and abduction were alse zero degree.,

X~Ray showed! massive formation of myositis ossificans
in soft tissue surrcunding Hip. On 4nd Septoember,
1987 further surgery was performed and a large amount
of heterovropic bone was oxclsed but the range of
movemaent. did not improve significantly. omn the

S5th soptember, 1967, there was @ further operation

to evacuave blooc clot found after the operation of
che 2nd September, 1987. By oth October, 1%d7, hip
had 90-degrees flexion but no internal or #xteirnal
rotation or adducticn.

:
L)

D. Dr. Roseé, Crthopacdic Surgeon in his aovidence av the
o hearing, said that tht marked restriction of motion of
(Vj the hip was as a result of the fracture as well as the
. massive amount of hetoronrvopic bone formation which
was a cemplication of this type of fracture. That this
prevented the plaintiff from rumning or sitting in the
nermal manner and that the plaintiff could have
increasing back pains with time dus to his unevenness
in gait.

RESULTANT DISABILITY

Strong poussibility of recurring myosiiis ossificans
Regtricted movement of hip

Permanent stifiness in hip

~

H
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Parmancent: limp
Lower back pains

Permanent partial disability assessed at 20% of whole
pacrson.

Walker, J., on the sth of Decembar, 1986 awarded the plaintiff
$100,U00 for pain 2nd suffering and loss of amenities. Both sides
are agresad that such an award would represnnt an amount of
$i35,000 -~ $13%,000 in October 1990, Hiss pangatal urged that the

(:} injuries in Vassol's casa were far more sorious than those received
by the appellant. We agree entirely with that observation.

2. Suit C.L. 1987 MU87 - Desmond McLean v. Yorkwin Walters
& Claudius Joseph - vol. 3 Khan's Report pagse 2u

Damages assessod on 9th November, 1989. Plaintiff a

sergeant of Police aged 39 years.
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PERSONAL INJURIES

Unconsciousnass

severe fracture dislocation of left hup
Fracture of shaft of left humerus

Small cuts in fece and head,

His hip fracture was roduced and plaster cast applied
to the left arm. He was placed in traction and

confinad to bed with the left arm suspended, He could

only move if assisted. He could not wsar clothing up
to two weoks before his discharge. HLIS arin cast was

removed aftor 2 months. Traction lasted 3% to 4 moaths.

He had a second operation to raduco hip and was
discharged in a whecl charr. Later he used crutches.
He resumed duties in carly 1980.

He had out-patient treatment and physiotherapy. He
could not wear regulation boots providod by the force
or thz cummerbund as it caused pain,

in a joint medical report dated z4th February, 1984 by
Professor Golding and the late Dr. J. nchNoil smith, the

doctors confirmed nis then disability:

¥ inch shortening of left lower 1limb

Limp

Restricied movement. of the left hip

Censiderable new bone formation around the hip

They agreed that total hip replacement would be
required at some stage but not then, as if done then,

it carried great risk of new bone formation degrading
the results of the operation.

The plaintiff was examined by Dr. R.E.C. Rose, F.R.C.S.

Specialist Qrrthopacdic Surgeon on 1bth June, 1988.
The findings were:

{a) tu aegrae flexion in left hip.

(b) No internal or external rotation.

{c) No adduction or abduction of hip.

(&) No flexion contracnui@ of left hip,.

(e) X-Rays revealed masses of heterotropic bone

formation in the soft tissue mainly in the
superior and superolatarsl aspects of the
lzft hip.

(£) irregularity of the acecabulum of the left
hip secondary to severs fracturc dislocation
of the loft nip.
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Fo. The plaintiff was further evaluated by Dr. Rose
on the 26th October, 198Y% when he was experiencing
lower back pain which the doctor said was due to
increasced stress in the sacro-iliac joiat and
lumbo-sacral spinc 2s a result of lack of movement
in the lcft hip joint and that this was likaly to
get. worse as he grew older. That the bone formation
narroweda thy joint space and that his whole person
disability was assessed at 20%.

G Further it was Dr. Rose's opinicn that the hip joint
restriction would considcrably affect his work and
recrcational activivies — as 1t limited how fast he
could walk, his ability to run, to squat, to cross legs,
to put on socks, his ability tc get in and ocut of a
car. Thet sitting put more stross on his back. That
the total hip replacement when done would relieve pain
and the function of the hip but would be complicated
by bone formation recurrence. That with no recurrence
of beone formation his whole person disability could
be put at ©%.

He He was unable to swim or fish and his sox life was
affected.

Patterson, J., made an award of $19¢,000 for pain and

suffering and loss of amenities. Again the injuries in McLean's

case appear to have been of a more serious nature than the injuries

sustained by the appellant. An award of $190,000 would represent

the amount cf $233,309 in October, 1990. This cas=2 offers little

assistance in ascertaining whether the award in the instant case is

in line with awards in comparable cases for the recasons that the
injuries are far more serious and the attendant complications were
themselves very serious,

3. Suit C.L. 1978 T001 - James Thomas v. Ferdinand Lewis
& Cecil Hanson -~ Xhan's Report Volume 1 page 45

Damages assoessed 24th June, 1980. Plainviff aged

65, Mechanical helper injured in a motor vehicle accident,

PERSONAL INJURIES

Contusion of right wristc
sevaere contusion of left thigh with fracuure

Fracture of middle third of right femur.

TREATMENT

He was hospitalized from the 21st July 1970 to
4th Wovember, 1976 and thercafter attended for
treatment as an out-paticent., A steinmann'’s pin was
inserted into the upper end of the right tibia ana
traction was applisd. This was retained until the
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<lst Septembzr, 1976 when skin traction was substituted
for skeletal traction, He was discharged from hospital
on crutches after a stay of 106 days and thereafter
attended as an out-patient.

PARTICULARS OF DISABILITY

(1) 3/4" shortening of right leg

(2) Some muscle wasting of right thigh

(3) 20% limitation of flexion of right knee

(4) All movements of right hip restricted by about 10°
(5) walks with obvious limp

(6) Permanent partial disability was 15% to 20%.

Wright, J., as he then was, awarded a sum of $30,000 for
pain and suffering and loss of amenities. This amount represents
the sum of $128,038 in October 1990.

The injuries received by the appellant were more serious
than the plaintiff in the cited case. The award of $128,038 may be
regarded as the lower end of the bracket within which awards
appropriate to the kind of injury sustained by the appellant would
fall.

From the cited cases, the bracket lies between $128,038 to
$233,309. We therefore consider the award of $110,000 in respect
of pain and suffering and loss of amenities to be on the low side.
The award is therefore sct aside and we order that the amount of
$130,000 be substituted as the award for pain and suffering and loss
of amenities. The judgment of the Court below is affirmed in all
other respacts. $o that the judgment now reads:

" There will be judgment for the
plaintiff on the claim for $7,338.00,
Special damages with interest thereon
at 3% per annum from the 26th November,
1987 to today and $140,000 general
damages with interest on $130,000 at
3% per annum from the date of service
of the writ on 15th April, 1988 to
today such damages to be reduced by 80%.
Judgmant. for the defendant on the
counter claim for $11,295.10 special
damages with interest therzon at 3%
from 26th November, 1987 to today. Such
dam¢ ges to be reduced by 2(0%. Costs on

the zlaim to be the plaintiff's costis to
be .:jreed or taxed and costs ¢n the
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“counter claim to be the defendant's
costs to be agreed or taxed."

For purpose of clarity, we would mention that the award
of $140,000 for general damages includes an award of $10,000
for handicap on the labour market which does not attract interest,
We hereby order that the costs of this appeal be the appellant's

to be taxed if not agreed.




