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There was an irgzegularity in the Summons in
that the dafendants had not been served and so made
parties to the application hefore Reckorﬂ J. {&g.). This

Court, following the Smcigion in Jda q as v. Harrison swupra,

held that this onission though a serious cne, was not
fatal to the continued hearing of +the Summons as the Court

] ~

had power to adjourn ana to give the defendants a chance to
hweard if thev szc desired. The wmatter was sent back ts
Reckord J. (Ac.) for continuation of +the hearing.
afrar numerous objections and muci argument
Reckord J. {Ag.) on Septewber 24, 1887 set aside the default
judgment on conditions:
(1) that the regpondients De
joined in the action as
a dsfendant;
(2) +that the respondents file
a defence within fourteen
days from the date thereof
{3} that the costs throwvn away
should he paid by the
respondent to the appellant.

Againgt this Ordex the appellant nas filed and

argued the present appeal.

Court had to dispose Of p*e_,ulrary chiections raised by the
defendants and 5y the respondents. It was not necessary to
decide wheﬁher tha defendants could ha heard on the appeal;
although they claimed that having been served with the
tiotice of Appeal they had a right to appear and to be heard,
as their preliminary cmjection had no merit. It proceeded
upon the basis that as the defendants had been given uncon-
ditional leave to dafend the action, under Section 11{1) (a}

of the Judicature (Appsllate Jurisdictil on) Acht, an appeal



did not 1is therefrcom. The Order of Beckord J. {Ag.) from

which @he_apteal waa.takeh wéé the Crder of September 24, 1587
and he expressly gavelieaﬁe to'aﬁpeal from that Order.  ¥o
-appeal is extanL in relaiiﬁﬁ to aﬁiﬁréer of Octoher 1, 1387,
30 far‘as thl“ Courﬁ is aware.

wr. Dalzy in groumnds 1(i} and (11} 3(i; angd (ii)
sought to raize the identical ﬁuestidAs which were raised

and decided in C.A. 47/%7, and in relation to them this
ras

Court ruled tﬂau thay wor judicata.
Ground 1 = ﬁcmmencb: with general words and then

fdescended to partlculars:

L. Th der of the Court adding

ox
the Third party {I.C.W.I.) on .
; own appiication and without

the _espracs
A

Hraﬁtiry tiz

o th@ Judgment
the Dafendan
'*LV1sﬁl¢t;wn

{i} the
- osg 1
the
does
Thir

0o

TRl
a4 ta

O B e
ot

[41]

consent of the

a defendant in the
condition for

créaer to set aside
entered against
t35 iz made without

since inter alias

cause or mattex
= stands Doetweaen
sxisting pari
not relate
o Party,

1

O
b S (VI i ot
‘rj-
]
]
ke
fu
l"" "j
*<;
I,,J
7]
fu

a]

i

applie atlon b
Company 0f the ¥We
{a third party)
3udrmpnu enterad again
dants her=in, notwitl



wdr
v
S
ot
e

fact thst no
sarance was sntered
in *é:l:le mattor by the
Attorneys~at-Low acting
fox the Insurancs Co=
pany 0f the West Indies
Limited on La2hali of any
party in the proceedings
ar on dehalf of anyone
at 11 ﬂouni"q with the

4

reif “he E&lﬂ
Attorney: cwLaw e adeit
servica of an affidavit
in ¢ on the ground
that ey had not antared
Anges ce in the matier.”

Bir., Dzley’'s reliance upon rule i3/3/3 of tie

that a third narty who has or can acguire a locus standl o

apply to set aside a Judgment must show chat e has &

name of the éefendant, with hiz leave, or he must make both
nlaintiff and defendant parties to the application and azs

for l=ave Lo tervenn. Jacqguos v, Haryison supra, contains
many similzr fazctual situations to the instant case. Thesa

Judguents for pessessicon 0L “*vaf,w property entered
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defendant 4id not intend to defend the actions and probably
necanse of this, the morigagee applied in its own name to set

aside the judoments without making the defendant a D

i

rty of
the applications. Those applications went before Ficld J.
who dismissed them. On appeal therefrom to the Divisional

Court, the default judgnznts ware set aside. On furthsr a2ppeal
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the defendant a party to the application.  These razasons
contern the nrotection of the defendant and Ao not relate

o the rights ©

[
43

=y
D
i &)

[r..l
o

P—‘-
o]

ot
!=.!-
I
th
»

default judgument does not by itsels Geprive the plaintiff

of hig remedy, because when the cass is tries and cecided

on the merits the plaintiff might very well ontain the sam

Sowen L.J. in continunatien of his judgment said:

-
=

“yv one or cother of these twWo moces
all that Sustice requires in any
case can be done. But it is of

thz e=gsence of the intervention

of the third perscn, if he adopts
the latter course, that the
derfendant should be made a party

to the application. This is not

2 mere form, but an sssential
raguirement of justice. The
Aafendant has thought it wmore con-
sistent with hig own Intersst o
supnit a3t once to the nlaintilis
claim instsad of contesting it
furthaer, Lf at the instance of a
stranger to the action the liti-
gation is sought to be re yived, the
defendant has a right, in the Iirst
piace, to disputs the title of the

applicant to interfere. He has no
opportunity of doing so unless he is
pade a party o the sumaons. In the
cecond ﬁide,Lt has a right &7 o
neard upon the guesticn vhether, if

=3
itigation is to be prolongad against
himgelf in invitum which he desired
+to have wlo,eu ny aiz submission; he
uﬁOhlu not be indspnified aqainzt any
izks or costs to whiah he may be
Gtherwise ezposed oy its ﬁrolon”ationo
Until the applicant has made the
defendant a party to the appllﬁatian
by service upon him of the summons, the
anplicant remains 2 @msre stranger Lo
the action.”

p



These exnlicit words ~¢ Dowen L.J. would prima
facie mean rhat +he respondents not having made the
Jdefendant a party to the Summons to set aside the default
Sudgment, rhe appilcation should be dismissed. aut it is

jnstructive to see koY cshe Court of appezl resolved the

asatter in Jaggues V. Harrisqp. At P&SS 17¢ of the Heport

Iy

Bowen L.J. Daving =2 =£lectad upon the facts of tJat case sald:

It

e secess GE B patter of
practica, it is Aifficult

in techaical strictness te
Justify an order made at the
Samtance 0f a stranged that

[+3%
affecte the possible rigt
of a defendant on the record
who has not bsen mads a pard:
Lo the appllaaLlo ana whose
‘rights are not pv -ecteld DY
-?tnc Sra=T.

n

i
H

)

1]

Fhen comes th

ourt. The b

ceedings of the ESSFOﬁﬁeﬁt gtill
]

remains uncured. what is to be
dona? It would be a grave pity
if all these @rocee&ings were 2
he rendered aboritive for the sake
of protecting the interests of

an absent person who may not after
all care to be proTe:

seems ©o5 us tha ki
conrse to pursue i “eCOﬂ“
nising the exXrox in 3;3””lue tha
has ocourred, TO mould the order

of the Court below im such a Way 28

m
<

Euia
iy
b
[SRETX
('l.-

will prevent the pPOSS 19111ty of in~
sustice, anid preserve +n the lsfen-

E DOX n aow of
seing heaxd 1T L Asmires to claim

+n C.h., 47/87, this Cdﬁrﬁ in reliance upon the
gecision and the reasons proferrad herefor by Bowen L.J.
guoted ancve, held that nan-service of the SuImOns upon the
defendants aid not mahke the Sumons pai for all purpoaes
and returned the action to tha trial judge o 4P substantial
justice betwaen the parties &3 oOn the affidavits the

2 v

Ffidavits 1n
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In the instant appeal thig Court did not think that
it was open to the appellant to re-open the argument that
the Court had no jufis&iction to make the respondentsa party
to the action without the consent of the plaintiff.

Mr, Daley summarised his grounds of appeal into two

propositions:

1. Whether a decision or crder
regulaeply obtained or made
Ly the Court may be set asids
oy nuilifiad otharwise than
with the consent of the
partisze or by due process of
appeal: apd
Z. HWansther a party who has bhrought
an action in the Court against
ong party may be sulject to the
djeindexr of anpther party as
I 3ES Dot sus
in those

I think that the first guestion is nisconceived. I
third party has a right to intervene cor to apply for leave to
intervene to protect a direct interest of . its own and to apdl
to set aside a default judgeent entered syainst a defendant,
that right éannot be dependent upon whether or not the
defendant had any similar right. The mere fact that the thir

party has an interest o

&
tF

his own would destroy any argument
that he stands in the shoes of the defendarnt and is thereby
adversely afifected by any impedimsnt which affects the
defendant. I think howaver, thét +thiz guestion has been

authoritatively decided by the Court of Appeal in England in

Windsor v. Chalcraft {319%38) 2 ALL B.R. 751. I begin with a

guotation from the judgment of Sleszer, L.J. which to ny mind

St

sums up admirably the submissions made by ¥r. Daley.

Slesser L.J. said at opp. 754~753%, He said:

artain
waich I
TeciLion

conditions are lzid 4down
read to be for the niL-
of i

the insurance Coopaty,

O 0 09 0B 7 8 0B ao0 0

a

17
A



" Ty the present case those condi-
rions were complied with. '
HWotice dated dctobher 26, 1937,
was served upon the insurance
company Ly the =0 licitor for
the plaintifif. .se000sso In
those circumstances, I think
wlat the pogition 1s this. It may

. that the *naurﬂd yersox
may be ;1a~ie nn braacl “f'con“

rract with the 1nguran com-
nany in not allowing LheM to have
that conduct and control of the
pr?ﬁa%ﬂi gs-which he hn& undar-
Ctaken by his insurance policy To
give fhoat liability, 5f course,

2pply equally at COMEON law.
7 from-that, 1L sesms Lo @me
what, if he suffers ju&qmanbg

eiti i éa?anlt o7
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to suffer judgment DY ﬂampromise
dpring the pr Scﬁedlﬁg a “gnpﬁt
has s shtainesd aralﬁsc Alm with

in +he meaning of the sastidn, and
proviﬁeﬁ +hat due notice is given TO
fhe insurancs company at the time oI
the issuing of the writ, in ordar
that ke over ithe
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Slesser L.J. was of the clear view that the defendants

had no grounds upocn which they could have guestioned the

Judguent made again

Insurance Company had

st them by default and conseguently the

none othar than +heir contention that



they had not themselves been heard. He distinguished the

binding authority of Jacques V. karrison and concluded
rhat the only procedural remedy open to ths Insurance

Company was the cne srovided under the statute. He said:

"pg I have indicated, I think

+hat the liability which. for
reasons of public policy. is
imposed by the statute upon the
insurance company is oné which

is vtatutﬁ*iiy impozed subject

co the gpeCLf#ec ctatutory pro=

tiOﬂ of the obligation to give

th insurance company notice. Iz
the ingurance company falls to
avail themselves of that statutory
nrotection, thean they cannot say,
within the languﬂﬂa of Bowen L.d.,
that there is any injustice which
they can seek to have correc ted by
a further hearing. If there ne such
an *rﬁ35xlceg it seems to me to be
one which is “Anouem upen them by
the legislature.™

Greer L.J. and maciinnon L.J. did not agree with
the apmroach, the reascning o rhe decisicn of Slesser L.J-
. I ]

The more explicit passage setting out the reasons of the

majority of the Court of sppealris to bs found in the
judgment of MacKinnon L..J. at pp. 757-738 of the All E.FR.

He zalid:

"Tn this case, by virtue of the
prDViSiOQS cf the Ioad Traffic
@ct the ﬂﬁprvrltersy the
trangers to the litigation,
Have much jacre than a contractual
right with the nominal defendant.
They have an actual interest by
reason of the liability laposed
apon them by statute to mzke 004
the amount of the judgment to the
olaintiff, and for that reason it
;eeKa to me that they, of all people,
are the sort of s3trangers interested
in the judgment as being 1njur10uslg
fected by it, who have & right,
vhin the principle laid Jdown by .
n, L.Jd. to intervene, and 192 ask
e judgment by default set

tfe.af-l
{0
¢h o
o
M



%] cantot agree with the
suggesticn that they can
nave Lt set azids only if
the ndnminal defendant has a
similar Light° The truth is
that only in very rare cases
can the nomlnal",efendant,
who hzs himself conzented to
judgment, or allowed it to go
py default, msk to have it sat
aside, unleéss he can maxe out
that it'ﬂaw“*¢e to some 1n-
aﬁvertpﬁcc on his part, or that
ne had no notice of, ov that
he mad@ a wlsta;e ahbout, the
the action, or something
of that sort. It iz by reason
of the fact that he has nc-
pecuniary interest in his liability,
and that the :traqger to the pro=-
caedings really have the whcle
zte;ess, that :hey have a right to
set aside the judmaent. The rule
would have very little effect given
fo it in such a case as this if it
were to be held that the stranw:rf
to the litigation could exerciz
their right under this rule oniy in
a case wherz the nominal defendant

-

himeelf had similar rightse

On the crystally clasar suthority of Windsexr V.

o set asids a default judgment in those circumstances it
is in no way attempting or endsavouring o exaercicsse an

appellate jurisdiction. It is my opinica therefyre thal

=icn. Here he complaing that the appslliant dces not decire

AL =,
e ad

1]

we the rezpondents, does aoct have an original cause of

action against the respondents, CANROL frame a statement of

and that if he atiempted to maks the Yesp sndents & delfendant

st inatance, the vespondents would apply to have
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tself struck out of the actiocu. He said furiner that the res-
pondents:are: 7ot a necessazy party o any of tha issuez

which lie fer the deterainsation of the Lourt in. tha achion,

and he referred to Lhe powaxrs of the Court under Section 100
Courc o order that the names oi partiss improperly jeined

he struck ocukt.

The Court which sets asids a default judgment
parties. Here the- defendants are now anxions tu prosecute

the acocident the first defendant had insured her 1583 wotor
truck licensed EB-~2023 with the RespondentsCompany, qpvering
APhird Party and Thefi® iicks, Had the first dsfendant
conformed with Condition Ho. 4 of that policy and had forwarded
“Every letter, claim, writ, suwnons and procass o the
RespohdenmcsComnpany on recaiph rhereof, the righi which the
resoondents would then have had wouid include taking over the
conduct of the case in the name of the first defendant
nether or anot the first defendant complied with
thiiz contractual obligation iz a imatter upon which the Court
has wvet to make any determination. Whatiis beyond doubt,
however, is that the respondents had notice of the compancemsnt
~f the suit and could, had they been scouminded, have called
for the relevant documents and inatructed Actorneys=at-law
to appear and to conduct the defense.
It seems to me that an Insurance Company in the
position of the respondiernts can only have a single interest
at and during the trial of the original action and that

a

single interest is, and can only be, to show that the defen-

dant is not liable to the plaintiff orxr if liable to ensure

that the damages award@d are appropriate and not axcessive.



T+ could never be right for the Insurance Company toO Wage

ot

its own war with its ¢lient,” the first defendant, as part

iai!
ot
iy
@

et

of and furing the course O rial of issues Jjoined on

the pleadingsz between the Plaintiff and the Cefendant.

e stranger, such’ as the respondents, who obtains

[

- .

an interest by wvirtve of obligaticns prescribed by Section 13
of the Hotor Vehicle (Third Party Risks) Act can apply in

tha name of the defendant for leave to set aside the default
judgment, or can apwly in ~iz own name for a similar Order
sut thereafter can only defend the action in the nawe of

the Gefendant on the record. But I do not. think that the
'£e5§0ndeﬁtscan be pérmitted to raise-a defence peculiar

te itself which has absolutely nothing o do with thes
ofiginal action, which is not available to the defendants

in the suit, and therefore cannct b2 raised by such

fafendants. It is cne thing to have a judgment sa2t aside

ey

s that the questions in issue between the parties can e
fairly tried but quite another thing tc contend that
collateral. issues irrelevant to the nlaintiff’'s clais

against the defendants can be litigated as part of the

original action. T &0 not think that & person who nas &
right to intervene to set aside a defzult judgment necessarily

hag the further right to de added as a party 1o the action,

‘e.g. as a defendant, and in the instant cass I CAD See 1o
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outsidse the igsusaz Lo

defaendants

whisch of course tha

WRIGHT J.A.3

I agree.

ranuld be

the respondents

be joined in this action.
given an opportunity to file
respondents could conduct

aire

medify the Order made b

seTendants be at lidbexty
i within
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Costs thrown awey in the

Corart balow and the C
of this - o
o the appellant by the

respondents o be agreed OF

tazged.
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