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COOKE J. |

On the coming of this action for trial the first defendant admitted liability.

The plaintiff withdrew against the second defendant. The court ruled that the
costs of the third defendant is to be bourne by the first defendant. It is only

left now to deal with the gquantum of domages to be awarded.

The plaintiff, Mrs Monica Williams, who refers to herself as a hawk and peddlar

was on a bus owned by the first defendagt whgn it overturned on Church Pen Road

iﬁ the parish of St. Catherine. In the words of the plaintiff, "the bus on top of
mé - me on my chest - only head out and right hand. Side of bus on;top of me -
could not breathe.” The bus was removed from off of her and she dgs taken to the
Spanish Town ﬁospital where she was treated and sent home. She recounted that

when she went home she had to be lifted from the taxi and carried. She said "I

went inside - put on bed on back -~ from the 2nd March (1585) on back -~ can’t

raise up fbr three weeks. While on back for three weeks can‘t turn - nuff nuff pain,
When raided up to be fed ~ nuff pain - to be fed three pecple involved, two holding,
one feeding. After three weeks help myself with left hand.” The plaintiff has thus
painted 8 picture of suffering unremitting pain and being in a state of abject help-
legsneds. Her injuries; she said; coupled with resultant traumatic neurosis brought

on by those injuries, have made her unable to earn a living.
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I will now deal with the physical injuries to the plaintiff. She soid she

received a big cut about three inches from above the wrist to the wrist. She alsc
complained c¢f pains to her chest. The pains to her chest she said still persists
‘and her right hand is weak and virtually useless. Medical evidence came essentially
from two sources: Dr. G.G. Dundas; an crthopaedic surgecn and Dr. John Hall, a
neurolegist. Dr. Dundas’® evidence was by way of an agreed report dated April 15,
1985, This report was only tendered during the clusing subwissions by the defendant,
and the tendering was oo doubt prompted by the scathing remarks of cousel as tc the
absence of any evidence frem this doctor. I now set out this report in full:

J.D.G. KCNEIL SMITH, C.D., F.R.C.S., F.A.C.S

G.G. DUNDAS, F.R.C.S. (EDIN)

Comsultaut Orthopaedic Surgeons

Orthopaedic Associates
12 Tangerine Place
Kingston 10

Jamaica, W.I.

Tel: 92-94763

bpril 15, 1985

Aingwcrth Camplbell
53 Church Streect
KINGSTCN

Dear Mr. Campbell,

MEDICAL REPOKT ON MONICA E. WILLIAMS

I saw this patient on the 25th March 1985, for evaluation for an injury tou her
right forearm sustained in a ruad troffic accident cn the Znd March 1985.

s\'

Her main injuries were sustained on the dorsum ¢f the right hand and forearm.

Examinaticn revealed the folluwing:
1. A healed two-centimetre diameter abrasion on the Jdorsum of the hand.

2. Twelve-centimetre healed cblique laceration acress the distal half of forearm.
There was a one~centiwsntre zone of depigmentaticu ¢m either side of the healing
scar, and this was beginning to show sipgns of repigmentation. All her extensors

were intact. There was about 307 restriction of wrist movements, which I expect
she will recover.

Ks. Williams alsu pcinted t¢ some injury tc her chest; which was possibly overlocked
at her initial examinaticn. She had sustained a fracture of the left third rib,

and subluxzed the right sternc-clavicular joint. The latter was significantly tender.
her gnalgesic regime was recommenced for continuaticn.

It is possible that she will have recurreat pain and discomfort from the sterno-
clavicular subluxation. The cther injuries sh.ould heal without any significant
resldue of disability.



Yours truly,

Signed

G.G. Bundas, F.%.C.B8cvvoo
Pr. Jokn Hall exomined the plaintiff on November 21, 1989, His opinion was that
there was still pain and tendernass to the left armpit and the sterno-clavicular

Joint of the plaintiff. There were neurologically twe important scars:

1. & twelve-centimetre long scar reoning down the buck of the forearm to the wrist

Jjoint and

2. A three-centimetre scar from the wriet to the fourth metscarpal bone.

Iu respect of (1) supra, his clinical findings were that there was tenderness in
that area and a condition kncwn as hyper-—aesthesiyg existed which indicated extreme
sensitivity and led hiwm to conclude that there was traumatic neuritis ~ that is
damage to the brances of the lateral cutaneous nerve ¢f the right foreaxrm and alsc
of the superficial branches of the radial nerve on that side. It was his view that
the impalrment of the nervous system should be categorized as severe. In respect of
(%} supra there wuas interference with the nerve branches and this interference
further exacerbated the disability in respect of (1) supra. There was weakness of
the right hand and in particular an inability to cock up the wrist. The plaintiff’s
disability he said would be o scvere handicap in the affairs of daily living as for

example washing, cooking and combing her hair as she would be unable to dorsiflex.

I accept that the plaintiff received the injurles as stated in the report of Dr.
Lundas. However; his exzpectation that she would recover from the thirty percent
rectriction of movement has not been realized and I accept the conclusion of Dr. Hall
that there has been an impairment of the nervous system resulting in a severe

inpairment in the use ¢of the right hand of the plaintiff.

I now turn to the area of traumatic neurosis. The plaintiff complained that as a
result of the accident she was not her 0ld self. &She heors voices when no one speaks.
Her sex drive has vanished. When her husband of thirty years touches her she becomes
frightened. 5he fears she wight now lose him. She is ncw an insomniac. The sligh-
teetr nodlse frightens her. She said she had not gome back te sell; “can't go back to

seiling as I feel new.” She complained that her brain was “mixed up.”
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The plodv.disf called three docttors in support of her coutention that she was

suffering from traumatic meuruvsiz. They weve Dr. Eaybara dutchinson, Dr. John Hall

and v, Futh Doorbar. Dr. Hutechinson said she saw the » iff

et
o

in October 1985
about wws mouths later, thew in ¥Februayy 1986 and firally ow the day she

(Br. sutchunson) zave evidenco when there was a cursory excwination within the
precinets of the cwart. Sbe opined rhat the plaintiif wos depresged, discriented
and demoiivated ond there hos ool been any improvement in hKer emctional stote. To
her rhe plaintifi couid new arswer cluple questions ard this doctor had no doubt

thot ke plaintifi’'s neurotic symptoms arvse as a vewsult of the accldent,

Ly, Tutchinsen adwitted thar as a2 general proctitdiouer, «lveit with tnirey year

exporienc she was nev gpecilically qualified in the arsa of emotloncl disorders

o
et
-
o

apd that it woas Dexr view thar if ¢ thought a patient reguived special care she
would refer such & patient to o specialict. Presumabhly she did not think that chis

patient needed speciai care although v her oversll assessmeni she deduced that the

praincls overull fucetion vac ounly “30Z of the tetal pevson.” Dr. idutchinson

prescribed anti-depressants

vr. John Hall is undowbtedly eminens in the field of neuroio

-y but he does not pro-

feos to nave gpecralized expertise (he tield ot poychiptry., iHe zays theie is

avarlap between psychiatery oo mourelogy. hls evidenca I thiz ares 1s as follows:
"1 iukerviewed her in erxteuso arnd established she was 2 ceadibie witness. She had
good abrention spat ~ good recoll - well crienctnd dinm Liwe zicd pluce that allowed e
to ploce credence in respect of her complaintes and I deduced that she wos affected

. 2

Dy 4 carenic anxiety state and depression which were psychiatric disabiiicies
precipitatad by the accideut and che hos pot rccovered.” Purther, Dr. Hall was of

the view thut the »ilaiunrifi’s peychiatyic problem was »rt mild because "there is a

clinilcal state pered

precipatatory episodz.” He belicved that the

‘s psychiatric problew was o sericus impairme:ni to her pursulng employment

s tnat this poychdatric problon coupled with the fujury to che plointiff's right
haid seriously compromised her wbility te carn a living. He held out little hope

tonat the plaiotif{ wounld recover trum ber emotional dugorder clthough there may be



some amelioraticn with the lopse of time and the use of potent medicaments.

br. Ruth boorbar is a clinical psychologist. She utilicod the Rorschach Test
which she soys is "a personalliy test that measures uncorscious dynamics of

v

perszenality.” She feund that “the plaintiff zave dysphoric responses from a
psychotle parson. I koew thol sbe wus having delusions oither auditory or unusual,®
It was Yr. Lecrbar's opinion that the pladotiff was experiencing extreme hopeless-
ness about herself in vocational and dorestic activities az well as sccial function-

ing . She concluded by sayving "I believe that she should be tried with some

intenslve trestment - T don’t tnisk it will ¢o any good This needs a psychiatrisc.

tier condition is deterivraving.”

1 new turn tou deal with whevhey the pluintiff’c wsser~ion that she is suffering

Erow traumatic neurosis as & result of the accident is sbninable.  There is no

doubt that if proved the plaintiff would be entizled to substantial damages for the

regultant psychiacric discrders,

'+

Lord Bridge of Hurwick ir his zpeech in Mcloughlin v. ©'Brian and others {1552] 2 WLR

58Z said at p. 1000

Mo judge who has spen: any lenpti of time trying personal injury claims in
recent years weuld doubt thot physical injuries cawn zive rise not only to
crganic but alsc to pychiastric disorders. The sufferings of the patient

from the latter ave no less veal and freguently no less painful and disabling
than from the forwer., Likewise, I would suppose that the legal profession
well understacds that or acute emotionsl trauma, like a physical trauma, can
well cause a psyciiiatrie illness in o wide range of civcumstances and in a
wide range of individoeals whow it would be wrong to regard as having any
abnormal psychologlical makeup., It is in comparatively recent times that these
ingights have come to be generally accepted by the judiciary. It is only by
giving effect to these insights in the developing law oi negligence that we
can dv justice to an iwportant, though nc doubt swall, class of plaintiffs

whose genuine psychiustric illnesses are caused by negpiigent defendants.



Tu zeliance on that possepe <he plaintiff{ has to demcustrate (1) that her

psychiatric 1ilivess is g

iioe ond (2)  that this 1iluess was caused by the
negligence of the defendant. To is well recozunized that in this difficult area
the court welcomes the assistince of the psychiatrist - for it is the ficld of

paychiatric medicine thot crocerns lueelf with the specialized study of encticual

sorders. Lowaver. even

canes where there is o weanlth of evidence fros

peyehiotrists the court mest -pill osses: that

> fact that {c
may be all in one divectiorn. The medical evidence proferrved by the plaintiff
pertaining te her ewotionnl ddsonder was as to be wrpectcd supportive of her cause
Howevey, noue of those doctor: wio concluded that sbe was sufferivg from emotional
digovderwas apsychiatrist. e Uall spoie or an “ovexriap” between psychiatry ond
hisg discipline of wreurology but the court was left 1u darkniess as to the extent or
desrec of this “overlap® It is the evidence of the pluintiff that she went to see
Dr. bgyrey Irony. the noted wsychiatrist. et she did not cull him wor was any

repert from him tendered on any attempt wmade to tender any such roport.

The coure is therefore ing position where it has not received any assistance from
an expert. The couclusions arvrived at by the three acectoers were baged essentially
o what the plaintiff tcld them. They were prepared to accept her credibilicy.
Except for Ur. Hutchinscn their roule was entirely dlugnostic and not concerned

wLth curing. The plaintifi visited Dr. #Hall and Dr. Boorbar with a view to
presenting her case in coure. There is no evidence that the plaintiff has concerne
hexself in amy meaniogful way in seeking wadical atteunticn in respect of her
enctional disorders. There iy vwo evidence of any course of treatment other than
the taking oi anti~depreszante prescribad by Lr., Hutchinson which last prescription

would have been in June 1966, There was nothing in th: iiviug of her evidence

either in her dencanour or iu the angweriug of questions which even vaguely sugpest

dd

that the plaintiff was not o totally whole person ~ and thig is supposedly a person
¥ V4

whoze enctional state has besn deteriorating since 19%5., In my assesesmeant of the
plaintiff's credibility I find the report of Vr. Dundus wmost instructive - not for
the wedical opinicn expressed therein but for the dates which it contains. This

plaintiff swere that for the next three weeks immediately fullowing the accident



she was bedridden. The accisient was on March 2, 1%:5. Dr. Dundas sew her for
the second tiue on March 25, 1585, I infer that she had been sent by her
attorney-at-luw to see Dr, lundas. I dafer this becauss the report is addressed
to her attorney-at-law, lr. flnsworth Campbell and becausez of the lanwuage used

o
E ;

in tha revort, 'Y saw this potient o tue 25th Mareh 1985, for evaluation for

an dnjury to her right forears susteined in a road traffic accident oun the 2nd

Mareh 1%8%." Tt follows thew e

cither while the plaintiff was supposedly
helpless 1n bes she had been o see her attorney-at~low gnd had Leen to see Dr.
Duadas at least ovnce v that in twu days she was ible to zee her attorney-at-law

who arranged for her to see Ur. Dundaos and she saw this dector twice. T am incliced
to the former view. I have formed the view based ¢a the behavicur of this plaintifl
that frcus the time of the accident she became preoccupied with the ameunt of damoges
she coula obtain. She has oot teen averse to fabrication. There is nothing in the
report of Dr. Lundas which indicotes that when the piaintiff describes hew belploseness
aftey the accident shie is beipng sincere. Um a balaonce of protabilities the plaintiff
bes failed to establish that hevy assertion of psychiatvic illness is genuine. I o
not accept tihe conclusions of the doctors because as already stated thelr coupeternce

in the area of psychiatric wediciae is guite limited or not well founded and their

wpinion was based to a large extent on the credibility of the plaintiff whese

credibility in this arca I {ind t¢ be very suspect.

. now turn wy cttenticn ¢o woaking on award to the plainuvdiff which I consider full
and faily compousation for the injuries she hag suffered and the consequential loss
arisisg therefrom. It cannot be soid from Dr. Dundae’ report that the injuries

are very serivuc. However Lr. Holl's view was that hecasse of the damage to the
perves in her right hand she would be severely handicapped in her doily ldvang. 1
accept that she is not atle to work, cook, ur comb ber nair with her hitherto
sccustomed facdllity. I accept that her capaclity te live a full iife because of her
shyaical impairment has been dimindlshed. 1 accept that she has had and will

continue to have recurrent pain and discowfort from the sterno-clavicular subluxation.



The plajotiff spoke of che exceruveiating pain she expericnced after the cceident and
the yreat pain which is with bev even now. JYut zhe is siven to exaggeration and

her lack of caﬁduur does poi perwdt me to accept her word as te the level of pain
which she s0ys she has suffered and is suftering. Equally the court because of

his lock of framkpess. is yoluctant t accept her word when she speaks of her right
hand Lring vselecs, She was %1 wears «ld at the tiwz of the accident and I will
toke into cousideration thot the recurrout paln and discowfort frow the stermo
clavicuiar subluxation will acttend her ior the rest of her life., 3he is right
handed. The court is couansclous that it ds without avy expert evidence uf the degree

o permanent partial disabilicy.

In George FBrown v. Yerbert Thowpson (C.L. 1981 K. 2i0 in the compilaticn Kecent

Perconal Iujury awards mode iv the Supreme Court of Jiu

sica, Vol. Z at p. 114 an
award of $25,000 was wade 1n 1984 in respect te pain und suffering including the
partial impotence and loss of nmenities. Here there was:

{1} permanent parcial disabilicy of right hand assessed at $0%;

{2 half inck shorteniug of right lower limb:

{3y vpevmanent partial disability of 10% of right lowor Lliumb.

in 19565 in the same Vol. Z referred to above the plaoiutiff iu Egbert Service v,
Goorge Leslie [C.L. 1483 ¢, 120} at p. 118 was awordes $1Z.6G00 for pain and suffer-
ing sad loss of awenities io civeumsiances where:

(43 left haud crushed wiith ZJamape Lo muscle and bonwess

{11) deformity to three metacarpal bones;

(111} €07 loss of funcrion of the hand.

fain in that same Volume 2 in 1986 in Joseph tMclaren v. ¥enty's Block Supplies

Go, Ltd, v, Norman Neel {C.L. 1985 M.3539) at p. 1264, the plaintiff was awarded
$15,00C for pain and suffering and loss of amenities where there was o 254 perwanant
Jdigabilivy te the function of the right hard. In this case there was:

(i) comainuted fracture of middle finger of right handy

(2} fracture of proximal phalanx of little finger of rigkt hand;

(3} oblique fracture of four wetacarpals of right hand,
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B¢ a result of the iujuries the plaintiff loet a firw prip with his righit hand,
suffered paiun when he tried to ;rip and lest the functices of three affected

fingers.

In corduy to an award under choe head of pain and suffeving cnd loss of amenities
I have to us best 1 can wake a findlay 2g to the desres of permapent partiol
aisabilicy of chis plalneiif’s ripght aoid. I bear in mind Dr. lall's opinion as
to haer limications. 1 mow her 1ift the Bible with hey right hand te be sworn.
Her complaint as to the usier uselessness of her right head I reject. Inm sll the

T

I will gay thol hor permanent partial disgerilivy is between $0% to

70k, Using, this ronge and the puidance offered by trne owards referred to above
ardd taking inte ccusideration the declining value of worey. my award under this

bead ig $OG,0L0.

I will now deal with special damages. The plaintiff beught garlic, cinnamon, nut-
wer and irvish moss in bulk at the Coronation Karket in Pingeten and vthese ltems
she trangported to the May ¥on market where she retailed them. This sie did on
¥ridays and Saturdays. It was while she was o her way v the May Pen market thac
the accldent cceurred, It 1s arreed thav if the plaintiti worked every weekend her

uet carnings would bhe

g.a. She sald that because «f the accident she could
not work and asks that she be compensated for loss of dwreome frow the time of the
accident until the triz’. This request 1s denied, The injuries suffered d.d non
sreclude the plawntdiff fow sursuing her means of livelihood for that entire period.
It is her evidence that when she bought her ietews in bulk she employed handeortaen
tc do the tramsporting bHoth in Xingstorn and in HMay ren. There is nothing to preven:
her from stiil so doing. The items she sold were pavcelled in small quentities

and the selling of thew deozeg not cemand any great physical exertion neor does it

require the use of both hands. The defendant has suggested that she should be
compensated for seven months. Without any comment »n thistipe spao, T will follow

that suggestion. The pleineiff will therefore be awarded [:3,%03. The plaintiff

I

is entitled to household help for ome day per week to 2sslsc in the domestic chores

at the rate of %40 per weeh which s when totalled ic §iC,86G. T accept that she

at the scene of the accident. It has heen agreed that loss pertaining to

poocs and personal effects is $72%, Dx. Hutchinson's fsc of $180 is also apreed.
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L will allow $180¢ in vespect of Ur. Dupcas’ fec as welil as $800 in respect of

Dr. #2ll. The defendant took issue with the amount =f Dr. Hall's fee as well

as that of $1,950 for Dr. Leorbar. He argued that bLeth blils were excessive

and chat Lr. Yoorvar's bili wns uot properly imcurred. It ie true that

Lr. Poorbar is not o pavendatrist but it cannot be suid that her contribution
was entirely von-relevant. I will allow the cost of $1,956 with some reluctance.

Tiere 1s no evidence from which it can be said that tho fees charged werc

excessive. The totsl award undar the beoad of special duamages is §20.151.

It is wy view thac the plaintiff is ce have household boly for one day per week
hereafter. The is now 56 yeaws old. 1 will use o gmiripiicr of 4 yoars. The
suin of §8,320 which results will be toxed down by one Fifih for immediacy of
paysment. She will therefore veceive 6,656, To sunmaricze

my award is as

¥

follows.

General dasmages $66,656 wich interesc at 3% p.a. on $60, 000 from the date of the

garvice of the writ until Suvil 4, 19%0.

Specinl domages £28,151 with iaterest at 3% on this sum from the date of the

eceident to April 4, 199G,



