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- FOK, J.Au: - o

_This ébpeal from a COnviction for possession gf gaﬁja; raises up
important qﬁestions concerning.the role of the court in reviewing findings
of fact in resident hagisfrates' courts, In view of the advantage which
a resident magistrafe has in seeing and heéring the_witnesses, tﬁose
findings of fact which depend essentiélly upon that advantage ara.seldom

) disturbed on appeal. This is éo because this court lacks that advantage.

(Jf' It_peither sees nor hears the witnesses. It comes‘to an understépding'
of ££e issues in the casec by reading the printgd record of the proosedings
at_the trial. . The court is, therefore, altogather disqﬁalified~to assess
tﬁe truthfulness of witnesses on the basis of their demeanour as they gave
evidence before the magistrate. Consequently, those findings of fact,.
c§uvenientl& termed; 'ﬁrimary facta' which have been determined by the
magistratevas a result of ais jddgment of the veracity 6f testimony, are,

L;jfh as a general rule, accepted in the court. In reviewing oonviutions,

| - tﬁe role of the court is confined in most cases to testing the validity
:and the sufficiency of inferences drawn by the magistrate from his
findings of the primary factis; éhd to scrutinising Qhe law.applicable
1o ali valid findingé of fact, both primary and inferential, so!as to

~arrive at a correct verdict.
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- ¢ Bofore it can procesd with its intrinsic role of review, the court

must.undértake an antecedent inquiry. It must ascertain the magiétrate's

findingé‘of fact. This can be a formidable task because neither the law

nor any practice requires megistrates to give reasons for their decisions

in criminal_césés, and also because the exhortations of this court in this

‘respect over many years have, in the mein, been ignored.

as was pointed out in R. v. .Daniel Connell (R.M. Criminal Appeal No. 162

of 19703

i

effect.

October 22, 1971) -

"the court has never attempted to coerce reform by taking up
drastic positions. ‘It has sought to cope with the existing
fealities -~ not the least of these being the extremo pressures
under which business is likely to be conducted in magistrates!
oourts in the island - by endeavouring to ascertain from ithe
printed evidence and the verdict of guilty wbat must, or could
have been the’magiétrate's findings as to those fasts wvhich
depend upon the truthfulness of the witnesses. For this
purpose, the court assumos that the magistrate found all such
facts which were iﬁ dispute at the trial, in favour of the
Crown's case. If these findings of fact so ascarininad,

are justified by the evidence in that there is nothing
‘€laringly improbable about the story they describe and which
the magistrate zccepted, or nothing to show *that he disregarded
or misunderstood an admitted fact which is raterial, the appeal

is considered on the busis of these findings so ascertained.

-In such a situation, the court has never regarded itsslf as

- being entitled to take a contrary view of the evidence, znd to
substitute its own findings in place of those which could

reasonzbly have been made by the magistrate."

In this appeal, the evidence in support of the Crown's case was

‘giﬁen by constable Oldacre and inspector Smith and was to the following

At about 10 a.m. on Wednesday, 2§th December, 1971, the constable

was on guard duty at the Montego Bay poiice station. He noticed an odour

coﬁing from one of the prison cells at the station. In the light of his

previous experience, he recognised the smell as that of burning ganja.

The constable made a report to the inspéctor‘who was then at the station.

familiar odour of burning ganja.
appellant (5 in number according to the police, 7 according to the appellant),

were searched by the inspcctor.

' Both officers went to the prison cell. The inspector also noticed the

The prisoners 1in the oell,'ihcluding the

He toék a brown paper parcel from the left

back pocket of the appsllant, opened it, and upon sseing vegetable matter

1

In this situation,
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fresggbling Zanja, told the azppellant that it'was ganja. The appellant said

'nqﬁgigg. The vegetable ma£per was subséQuently identified by the government
‘analyst as 3anjé. |

4 Giving sworn evidence in his defence the appellant denied that he had
been in possession of the parcel containing ganja. He said that whiist he was
Bhoppin5 in Montezo Bay on Friday 24th Decsmber, 1971, he wasvacdosted by
detectives ﬁho searched him and took him to Montego Bay police station.

One detective told the station guard to charge him for shooting with intent.
The station guard searched hinm, took away all his property and locked him up.
The foliowing.aay, the appellant zsked the~conspgble'who was on duty at the
lockeup to ascertein the offence for which he was charged. That constable-
' told the appellant that he had not been charged but ﬁas being detained.

The appellant asked to be allowed to cofmunicate with his rclatives for the

—_purpose of obtaining baili His reqesst was ignéred. The appellant said that

because he was held without being charged, ‘and was denied bzil (facts admitted
in the Crown's é;se) he became vexsd, made & lot of noise and compl:inesd,
withoﬁtﬂiesult, to ingpector Smith. On Wednesday 29th Decomber, five days
after he had been tuoken into custody f{nspector Smith visited him at the
lock~up. He wag glad to sce the inspector because of the opportunity to
repeat his coamplaint. The §nspector told him that he would check and find out
why he had been detzined for so long. The inspector then ordered him to
"drop.his trousers and give him a clean search."  He lowered his trousers and
pulled it back into position. As he did so he heoard the inspectér say,

"I charge you for having zanja in your possession.". The appellant denied that
a pércel containing ganja was taken from his pocket by inspector‘Smith.

At the close of the casc for the dcfence, the printed record notes
that the appellant admitted thrée previous convictions for having ganja in his
possession, and that he was sentenced to imprispnment with hard labour for
$hree years. The verdict of guilty was noted on the back of the information.
No reasons for the decisions were stated, - In accofdan;e with usual procedure
it is left to this oourt.to assumelthat fhe‘police evidenée was believed und
that the facts found by the magistréte upon which the verdict of guilty was
reached arc as disclosed in that evidence. The complaint on appsal, in effecct,
was that in accepiing the policeiévidence tﬁe learned resident magistrate had

misunderstood or disregarded material ospcects of the defence. In the absence
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standing the implications in that evidence.,

,16th and 24th March, 1972). The bresent appeal is from the conviction

appellant had been arrcsted, why he had been detained for five days without

. detention, and how the ganja could huve comc into his possession after he had

'oése, at the second trizl, the prosecution did not attempt to ahow the

-4 -
of recsonsg for the decision, therc is no othcr way of examining the complaint ‘

except by way of an anclysis of ths evidsnce in the case with a view to under- h

This is not the’ﬁsual run of the mill case. = The appellant had bson
tried and waé convictad in January, 1972 for the same offence on substantially
the same evidence. His subsequent appeal was allowed. A retrial was ordered
before znothsr res@dent magistrate. Hritten reasons for the wourt's decision

were delivered. (vide R.M. Criminal Appeal 16/1972 R. v. Buckley Willocks,

following upon the restrizl ordered by this court.
The considerations which moved this court to a2llow tha first zppeal

must be stated. At the first trial, the prosecution did not show why the

e :

being charged, whether ﬁg was over charged in reletion to this orizinal

been searched and imprisoned. The court took %he view that these matters
should have been probed by the magistrats, not only bacause the appellant was
unrepresented at the trial, but also bscause the information was vital for

a proper understanding of the defence. in effect, the gubstantial ground for

the decision of the court in allowing the first appeal was failure in the
learned judge to give adcquate consideration to the défence. This is very
similar to thé complaint which has been mode in th®s thc second appecal.

| | At the retrial in May 1972 the appellant was again unrepresentod.
This was doubly unfortunate bedause, as will bes seen from.the mannsr in which
the prosecution was undcrtaken, the learned recsident magistrate was burdened
with the obligation not only to assist thc defence, but as Wéll to attempt to
elucidats aspects of the Crown's caée which had been canvassed in the writton
judgment of this court allowing the first appeal, but which continued to be

neglected by the prosecution in the second trial. In the presentation of its

circumstanceé which made it possible for the appellant to have comc into
possession of the packet of g-nja Wﬁile he was inlp;lice custoéy. In Kizeping
with its buruén to prove tho guilt of the‘appellanf, beyond reasonable doubt,
it was the duty of the prosccution to show those circumstances.. The residont

magistrafe attempted to supply the deficiency by asking questions of thc

a
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proscecution witncsscs doisigncd to estzblich that the appellant could have
received the gonja from the man taking meals to the prisoners 'in the l&ck—ups
.#hree times a2 day, or from other police men at the station. Objectivaly
assessoed, the efforts.of the resident ﬁagistrate are of doubtful valus

because the prosecution~did not undeavour to rebut or tb qualify the

.8ignificance of the appellant's evidence that the man who ygought'meals to the

prisoners in the lock-ups was accompanisd by a constcble jﬁbwsupervised the
distribution of the mezls. The probwbility of such policé supervision was
clear and it is difficult to sse bow the magistrate could have concluded that

the appellant was untruthful in making that stztement. The outside contact

whioh cons£able Oldacre said was available to @ prisoner in a lock—up was,
ore, on the evidence, a police man, or a civilian supervised by &
policeman. To have been able to feel sure that the packet of zanja was taken
from the appellant, the learned reside¢nt mzgistrzte must huve assumed that the
appellant obtained it ffom such a source. In the particular circumstances

of this case great care was ﬁeeded to ensure that such an zssuamption accorded
with the theory thaf an accuscd person is desmed to be innocent until his
guilt has been established beyond reasonable doubt by evidence. Much would
depoend upon the extent to Wﬁich the other evidence in support of the Crown's
éase was satisfactory, and the demeanour o{ the witnesses coaviacing.

The prosecuticn zlso sesmed content to remain blind to its duty to
usg.all available means to destroy a centrzl plinth of the defénce, namely,
that the ganja was planted on the appellant beczuse; having been unlawfully
afrested, it had become 2 matter of urgency on the fifth day of his illegul
detention to concoct a charge azainst him which would justify that detention.
This suggestion is alarming but it is the crux of the defence. It.is
supported by facts in the Crown's case and could not be ignored. It was

gusceptible to a conclusive answer by evidence which satisfactorily‘explained

the grounds of the appellant's arrest on 24th December, and the rcasons for

.his detention without bail thereafter. No such eviaence wus. led. Instead,

thore was the bald adnission by inspsctor Smith of his ignorance of these
matters. The resident magistrate asked no questicas of thuigrcsecuticn
witnesses on this aspect of the defence. In the result, the uncomfortable

implications in the suggestion that the sanje was planted on the appellant

were not countered by the critical cvidence to the contrary which should have

1o
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been availabla to thi Jrosscution.. Thesa uu§cmfoftabie impliéations coula
scarcely bave esczped aﬁtehtion. They emdrzed at the first trial 2and wers
apparent én the reasoas of this ccurtiforfallowing the first appedl.‘ They
Auestioned.the pdlice evidence in the .second tri;l as seriously us the& did
in the first. -

In the light of this analysis of the printed testimony, it is clear
that the svidence for thc defence raised up substahtial doubts concerning th;
reliability of the evidence fér the prosacuti§n.- The case'p;esentéd. %
unusual featurses. 1t was a retrizl of an issue which is intiinsically simple,
but which was complicated by assertioas by the defence which could not be

dismissed out of hand. In the abéence of stated reasons for the verdict of

guilty, or any note thersof, and in the peculiar circumstznces of this case,

we were not prepared to hold’that the resident magistrate's assessment of the
evidence was.correot, orlthdf on that evidence, his directions to himself
in relation to the burdeﬁ of proof in a criminel casc were adequate. We took
the view that the appellant sﬁould hzve been given the benefit of the doubt.
Nothing in the printsd record explains why fhis course wds not followed or
justifies the contrary. We, therefore, concluced that the cou;t had no
alternative but to uphold the appzul, not because fhe police svidence was shown
to be false, but because it was left open %o doubts which should have been
dispelled.

= Before partin. with this appeal, one finul point must be noticed.
The appellant wished to call supporting evidence. He asked ths court to
subpoenae two witnesses. But he could not zive their nzmes. He could tell
only that one lived at Contént, Saint James,‘anulthe other at Sav-la-ilar.
The trizl was adjourncd to 24th May 1972 tc enable the police to itry to find
the witnesses. The appellent was rcmanded in custedy. The note of what
transpired at the resumption is to this effccts "On 24.5.72 witncss callsd
no answer." Counsel for the appellant complained thet the prosecution had not
oco-operated in assisting the appeilant.tp the eitent demanded by the justice_
of the situation becausc the witnesses whom the appellant wished to cull were
obviougly two of the écrsons who hzd been in the 1ock—up withghim on
29th December, 1971, and their n;mes,ioertainly, and the where;bouts perhaps,

should have been known to the police. . The note made by the mugistrate does

1



'not'state whether or aot the'witnasses‘reqpirbd by the agpellﬁht were
persons who had been in the lockeup’ with him. If they wers, the
complaint was not without substance. = Purther investigatione were

therefore indicetsd. However, in visew of our conclusion that, for

the rousons stated, the appecl should be aliowed, an opinion concerning

this particular complaint was not necessaryl Consequently, the further

~investigations which mizht have besn requircd were not undertcken.
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