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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA

IN EQUITY

SUIT E. 154/94

BETWEEN

A N D

RUPERT S. WILMOTT-FRANCIS APPLICANT

SIR HOWARD COOKE O.N., G.C.M.G.,

G.C.V.0. 1ST RESPONDENT
THE ATTORNEY GENERAL OF JAMAICA 2ND RESPONDENT
PETER PHILLIPS 3RD RESPONDENT

Emil George, Q.C. & Mrs, J. Mangatal - Munroe instructed by Messrs,
Dunn; Cox & Orrett for Applicant.

Dr. Lloyd Barmett & David Muirhead, Q.C. instructed by the
Director of State Proceedings for the first respondent.

D. Leys & C. Collman instructed by the Director of State Proceedings
for the second respondent.

M. Tenn instructed by Messrs. Playfair, Junor, Pearson & Co. for
the third respondent.

Harrison J.
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Heard: 1st June 1994 and 20th Jume 1995

These reasons in wktting were promised on the lst day of June 1994.
This is a prelimnary objection on behalf of the first respondent

to an originating summons by the applicant seeking a determination,

1.

Whether on a proper comstruction of the Election
Petitions Act as a whole, and in particular section 20
(f) thereof, once an election petition is filed, no
action may be taken by Sir Howard Cooke, O.N., G.C.M.G.,
G.C.V.0., on the advice of the Prime Minister pursuant
to section 3 of the Representation of the People Act
and section 32 of the Constitution, affecting the seat
of the member to whose election the petition relates,
until the judge or Court issues a certificate of
determinagion or unless the petition is withdrawmn; or
a sole éetitioner dies and no one is substituted as a

petitioner.
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AND FOR

2. A d-rlaration that the act of Sir Howard Cooke, 0.N,
G.C.M.G., G.C.V.0., in purporting to issue his writ
of eloction of a member of the House for Representatives
for the Constituency of East Central Saint Andrew to be

%eld......is illegal and/or void and ought to be set aside."

The first re.pondent His Excellency, Sir Howard Cooke served a
notice of preliminary objection dated the 20th day of May 1994 Beeking an
order that he b2 dismissed from the action on the ground that he,

W, e..ues been unlawfully sued and/or cited in

his personal capacity and/or has been improperly

joined as a party."
The facts relevant are stated hereunder:

One Mr. Arthur Joaes was elected as a member of the House of
Representatives in respect of the constituency of East Central St. Andrew,
at an election held on the 30th day of March 1993. The applicant, who
was the unsuccessful candidate for the said seat filed a petition under
the Election Petitions Act, on the 23rd day of April 1993, seeking a
declaration that because of election irregularities, he the applicant
was duly elected and ought to be returned as member, and not the said

Mr. Arthur Jones. This petition was left to lie at rest.

On the 25th day of February 1994, Mr. Arthur Jones resigned,
on the ground of 11l health.

In satisfaction of the requirements, of section 45 of the
Constitution of Jamaica, and in accordance with section 3 of the Represen-
tation of the People Act and the Second Schedule thereto, His Excellency
the Governor Gemeral issued a writ of election, as he was directed so
to do, by the Honourable Prime Minister of Jamaica. As a consequence,
the Returning Officer issued a notice declaring that nomination day would
be the 9th day of April 1994, and election day would be the 27th day

of April 1994.
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Dr. Barnett argued that the Governor-General in an independent
state is not liable in his personal capacity in respect of head of state
functions performed by him in circumstances in which he has no personal
discretion.

A viceroy is unquestionably immune to an actiou in respect of
head of state functions - he has a special immunity-in an Mostym v
Fabrigas [1775~-1802] All E.R. Rep. 266. The Governor--Ceneral in an
independent state is in a better position than a viceroy and woreso
is superior to a Governor in a colonial state or territory - Musgrave
v Fulido [1879] 5 App. Cases 102, The Governor-Goneral therefore
has immunity from suit. Colonizl Governors may be sued for tortious
or ultra vices acts or personal contracts - Hill v Bigge [1844] 3 Mob.
p.c. 454, although they at times enjoy immunity -~ Re Benn [1964] 6

WIR 500.

The Governor -General was held in his. persomal: cippcity to be.liable

to be sued in circumstances of head of state functione peiformed by

him - Hoychoy vs National Union of Government Employees et al (1964)

7 WIR 174, Though of persuasive authority, the latter case is in error
to treat the Governor-Genmeral a. if he was a Governor. Where power

is conferred on an office and not personally on the holder of the office,
it is inconsistent with the¢ constitutiomal scheme to sue him personally
for performance of official functions, which attract 2n immunity from
suit as the representative of the sovereign exercising particular state
functions of the highest level., In Canada and Australia; on achieving
dominion. status, the Governor-General when performing functions of

head of state, assumed the status =nalogous to thc momarch in the United
Kingdom, The Govermment of Canada by Dawson, 4th Edition and Australianm

Constitutional Law by Fajgenbaum & Hanks.

In pre-Independence Jamaica Constitution 1959, the Governor's
authority was of a variablc nature. Under the present Constitution
section 27, the Governor-General is ".....appointed......Her Majesty's

representative in Jamaica..."” He is not now subject to variable instruc-



tions. He performs the functicns of hexr Majesty in Jamaica; legislative
powers are exercisable by the Governor-Geueral in uey sejesty's name. Her
Majesty cannot perform such dutles wer cau she aiter ibe duties performed
by the Governor-Gereral. A viceroy acte in the name asd on bchalf of

Her Majesty, but Her Majesty may withdraw certain power:c f£rom the viceroy
and vest them in cthers. Powers given to the Goveiuvor-General, as head
of state, namely, tor example, under section 65, cailiuf of geueral
elections, under stetion 6&, the exercisc ot uxecutiv. authority by the
Govarnor General on behalf of the soveredgn and undor scction /0 the

appointment of minister, could not be altered or varioed wy Bar Majosty.

The Governox—Gencral's true constitutionzl r-oturc is that hao
enjoys the immunity - Wari et a2l vs Ramoi et al [1987] LRC (Comst) 152.

At common-lzw the Attorncy-General is tho proper person to be
cited in respect the official zets of the Governcr-Cenural who is bound
to act on the advice of tho Cabimet or the Attorucy-Gennral. Under scction
45 oi the Constitution when a crut is vacaunt the action of the Govermor-
Genexral is the exercise of exccutive authority, as if by Her Majesty
in her right - by her CGoverument iu Jamaicrs, under section 32, ~ the

action of the Crown.

In corclusion he said that in a declararory actiom,; the proper
party is the Crown and by section 3 of the Crown Procuadings Act,
proczedings by or against the Crown arc imstituted in the name of the
Attorney~General. The Governor-General is not s mnacessary perty to the
suit, be is not exercising any personal power nor docs k@ have any legal

or persomnal interest - he acts on official advice.

Mr. George for the applicant conceded and cupportcd Dr. Barnett's J?IQ

argurents concerning the dignity of the office.

Section 34 of thc Constitution of Jamajcu providec that the

Pariiament of Jamaica shall comnsist of:

¥...Her Majesty, a Senate and a Bousc: ol Reprosentatives,”
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Her Majesty, however, enjoys immunity from suit in all matters;
such immunity is personal co the sovereign. Closely associated to this
is the further rule that the zovereign can do no wrong. The first rule
is a remnant of early English legal history, in that the feudal lord
could not be sued in his own Ceourt. Incidentally, the Crown was the

largest feudal landlord.

The author, in Wade & Phillips® Constitutional Law, 5th Editiom,

at page 332, said,

“There were twe main rules which govecned
until 1948 the complicated law relating to
the liability of the Crown and its servants:

1. The rule of substantive law that the Ring
could do nc wrong.

2. The procedural rule that the King could not
be sued in his own Court ~ a rule derxived from
the feudal days when a lord could mot be sued
in his own court.”™

In Blackstone's Commentaries (12th Edition) Vel. 1, it was said, of

Sovereign's immunity, at page 24z,
#...n0 action can be brought agaiust the King, even
in Civil matters; because no court can have juris-

diction over him. ¥or all jurisdiction implies
superiority of power.....'

Consequently, superior officers of the Crown cculd not be sued
for wrongs committed by them during the course of thecir employment, prior
to 1948. The aggrieved citizen’s only recourse was by way of petition
of right, to thc Sovereign. After 1948, the Crown ivcurved liability
for the wrongful acts of public officials; the pcrson of the Sovereign
still enjoyed immunity from suit and liability -~Crxown Froceedings Act

1947 (England).

The Governor, the Sovereign'’s representative inm & colonial territory,

did not enjoy the Sovereign'’s immunity. He could bc sucd for wrongs,
allepedly committed, and was only freed from ljability in circumstances

where his action was interpreted asgagy executive act ir the course of
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the performance of his public dvty.

In Mostyn vs Fabrigas [1775 - 1802] All E.R. Rep. 266, the
defendant, Governor of Mincrca, Spain, then a British poccession, was
helq liable to the plaintiff; ir damages for assault and false imprison~

meni, by his act of banishing him from the island of Minorega.

The defendant pleaded tiat as Governor, he was entitled to do
80, because the plaintiff was guilty of riot, sedition and¢ endeavouring
to raise a mutiny. Referring to the status of the governor for his acte,

Lord Mansfield, C.J. sald at page 270,

¥...80 lay down in an English Court of justice such

a monstrous proposition that a Governor acting by
virtue of letters patent under the Great Seal is
accountable only to God and his own conecieuce;, that
he is absolutely despotic, and can spoil. plunder

and affect His Majesty’s subject both in their liberty
and property with impumity, is a doctrine that cannot
be maintained."”

He did confirm that if the Govermor sought to rely on the
sacrednese of his person as @overnor, he should plocd it cetting forth

his commission as special justificaticn.

n Musgrave vs Pulido [1879] Appeal Cases 102, the defendant,
Governcr of Jamaica was held liable in trepass for eeduing and detaining
the plaintiff's schooner, which had put into Kingsten for repairs. The
Covernor, argued that the seizure waz done by him ac Govorner in his

discretion, and was an act of state.

In response to the dictum of Lord Mansfield; €.J3. iv tostyn

v Fabrigas, supra, where he said, at page 269,

¥...it is truly said that a Governor iz in th. naturec
of a viceroy, and therefore, locally during his
Government no civil or criminal actiown will b.
against him...",

2

5ir liontague E. Smith said, in Musgrave v Fulido; supra. at page llL

¥...the Governor of ‘a Colony (in ordiuziy c.scu)
cannot be regarded as a Viceroy; mor can it iz assuwmed
that he poscesses general soverelgn powur, liis



He went on to hold thei thz Court should determine the "true
character of the acts done by a Covernor" and if the act is an act of

state done under the authority of the Crown, it would be a good defence.

The cases therefore do nct seem to bestow on the Govermor an
imumunity from suit. That immunity resides in the sovercign.

Wooding, C.J. in Bochoy vs N.U.G.E. (1964) 7 WIR 174, held that
the Governor-General of Trinidad and Tobago, in appointing a commission
of enquiry under a statute, the Commission of Inquiry Ordinance, when
sued in challenge to the validity of such an appointment, could not
claim to be immune from suit, because, though he was the Gueen's
representative, immunity from suit was personal to the sovereign and
did not extend to her representative. In his judgment, Wooding, C.J.,
confirmed that the vicercy did not enjoy an immunity from suit, that
in the case of Sullivan v Eari Spencer (1872) I.R. & C.L. 173, the Lord
Lieutenant, as viceroy, was held, immune from liability when it was

proven to the court that his act ccmplained of, was a positive act of

state, and that the cases reveal that such latter acis of state, commmitted

by officers of state; are usually held by the courts as immune from
liability, but not immune from suit. He however concludad, by suggesting

that,

®...In future the practive be folloved of naming

the Attorney-General as defendant wher-ver the
validity of any act of state donz by the Covernor-
General is being called in quesiion..... the
ordinary civilities dictate (that)..."
What therefore is the true status of a Governorxr-Ceneral in
an independent state? It seems to be accepted that the courts of that
particular state should determine the status, rightc ond imaunities

of its Governor~General.

The former colonial territories of the Commonwealth of Australia



and the Dominion of Canada, on achieving independent status re-assessed
the status of the Governor—Gemeral in the new form of Govermment, in

relation to the powers previously exercisable by the momarch.

The author; in the Governmeunt of Canada by A. McCregor Dawson,

4th Edition, said at page 153.

"Executive power in Canada has always borne a strong
resemblanca to the executive power of Great Britain
from which it is in large measure dgrived. ‘the
monarch, as head of the state, is reprecsented in
Canada by the Governor General;,, and the genecial
position of the latter corresponds today, move than
ever before, to that of the sovereign.... The
historical monarch, in short strengthens mot only

the modern monarch Hut her representative as well;
the prestige, the dignity, the antiquity, the past
record of the wonarchly are all transferred in some
measure and help cubstantially to maintaiu the

repute and vitality of the office of Govermor Gemeral
.e0. His powers originally autocratic but progessively
diminishing with advance in self governmeni, were by
turn of this century beginning more and more to
resemble those of the monarch, and the time was
clearly rot far distant when the identification would
be virtually complete.”

The author confirmed thatc executive power in Canada vested in
the Crown, which power sprung from statute and the prerogative, and that
the prerogative powers are delegated by the Gueen oan the advice of the

Canadian Cabinet to her representative, the Governor-~General.

He however cautioned, that the Governor-Gencral is nct in the
same position as the Soverdggn in the exercise of certaiu prerogative

POWers.,

The Governor-~General in the Commonwealth of Austrzliz; appointed
by the Queen on the advise of the Australian Ministers, is vested with
and exercises the executive power of the Commonwealth, subject to the
Constitution, on the advicc of the Ministers of Goverr.ent. he is Her
Majesty's representative in the Commonwealth. See thc Coumonwealth of

Australia Constitution Act 1500.



By Letters Patent dated the Z9th day of October, 1900, as amended,
and Royal Instructions, specific assignwents of the powerc of the
Sovereign are given to the Governor-General. This is an acknowledgement
that nc general assignment wac made by the operation of the Constitution.
The excrcise of the Sovereign’s perogative powers by the Governor-General

is unclear.

The authors in, Austrslian, Constitutional Law, Caseg, Materials

and Text, by Fajeengenbaum and Hanks said; of the assigrments,; at page

34,

"Section 61 of thc Constitution throws cowc doubt on
the necessity of such assignments for; in quite
general terms, it vests the ‘executive powcr of the
Commonwealth’ iz the Queen and declares that such
executive power is cxercisable by the Governor-
General."

They took the view that much of what appears in the said Letters Pateut. .

“superflous and that the Governor--Gemeral probably hac the authority
“to exercise any of the powers of the Crown in respect of Australia.

The said authors concluded, at page 46,

"...it is emough tc observe that in all of these cases,
the courts were prepared tc accept that the Governor-
General, on bchalf of the Executive Govermmeut cf the
Commonwealth, could exercise substantial aspeccts of the
royal prerogative, despite the absence of any express
transfer or asscignrmont of those powers by the Queen

-

under sacticn Z of the Comstitution."

) The cases referred to werc, the Australian casc »f Australian
Commonest Party vs Commonwcalth (1900) &3 C.L.R. 1, anc¢ thc Canadian
case, Bononza Creek Goid Mining Co. vs Reg. [1916] 1 A.C. 5463 the view
held waé“;hat executive power was conferred automaticclily on the Governor
Genersi at the date of thc Constitution.

Despite their posture orn thc assumption of the powcrs of the
covar«:ign, neirher state rogjarded the Governor-Gener=l o have assumzad

the persona of the sovereign, and ¢ enjoy the privilege of the sove:reign's

age old immunitfes.,
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The Cecnstitution of Jamaica provides for the existence and status«

of the Governor-General; in section 27.

%27 - There shall be a Governor-General cf Jamaica
appointed by Her kajesty and shail hold office during
her Majesty'c pleasure and who shall be Her Majesty's
represcntative in Jawaica."

However, section 32 provides that,
#32 - (1) The Governor-General shall act iv accordance
with the advice i the Cabinet or a Minicter acting

under the generai zuthority of the Cabines in the
exercise of #ic¢ functions...”

Excepted are functions exercicable by him, "with the recommendation or
advige of, or with the concurrence of, ox the ccinsuliation with, any
person or authority other than the Cabinet...or 2xerciszble...in His

discretion.”

The comprehensive and cfficial nature of the functions of the
Governor-General is -portrayed by section 32(6);
%32 (6) - Any rofercnee in this Constituiioo to
the function ¢f the Governor—General shall vLe
construed as & reference to his powers and duties
in the exercise oif the executive authoriity of
Jamaica and to any other powers and duties jupoced

on him as Governor-General by or under this
Constitution or any other law."

The Governor-General of Jamaica, although appointed by Her Majesty,
periorms his functions under the Comstiltution, principally,; on the instruc-
tionc of the Cabinet. In very few matters has he a discisticn of lLis
own and where such discrction eoxists; his powers are¢ circcumscribed -~
vide section 91 - pardon in capital cases. Her Majecty wey not vary
his functions nor subject him to direct orders. Priecr tc Independence
1962, thc Governor of Jamaica appointed by Her Majesty to “.....hold
office during Her Majesty's plcasure..." was subicct to th: directives

an¢ variable control by hc: Majesty.

The Jamaica (€onstitution) Order in Coucil, 125% (Statutory

Instrument 1959 no. 862) dated the 18th day of May 195%, provides; in
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paragraph 4,

“4 - (1) Thexe shall be a Captain-Goneral und
Governor—in-Chief in and over Jamaice
«0osoappointed by Her Majzcty... and

hz1l hold ofiice during Iizx wajesty's
plcarure.

(2) The Governor shall have such powers and
and duties ac are counierred on him by or
uader thie Order or by other Zaw, and such
ciher powers as ker Mejesty may from time
10 tire be pleased to assign to him, and
cubjeci to the provisioms cof &le Order and
of =~y luw by which any sucih power oi
du.ies are conferred or impoced shall do
A execute all thinge tnet LGelong to hic
office (including the execxeciss of any powers

ai.d thae performance of any duties with

veuvect to which he 1o @ iui tex by thig

Ouder to act in hig dizccuretior according

to cuch instructious, ILf &uy, 2z Her

é;; Yajecty may from time ¢c iime sce fit to

pive him....."

The Governor-Generzl, in independent Jamaica, uu.iike the Governor
pricy to 1962, performs #he lunctious and duties and hac the powers of
Hor lwajesty, under the Comstitution, He does mot howrver thereby enjoy
the hiztoric immunity, percouncl to the sovereigu. The Jonstitution,

goes ot confer it in exprerz terms, The Courte shiciid therefore decide

what is che status and funciicens of the Governor-General iv this rezspect. 7

The Court of Appeali, in lepua dew Guianea, w». .L.cad with
(i“ lattor question in the case oi Wari et al v Ramoi ot z1 T1587] L.X.C
Y
i (Const) 152. Tne Ccurt dicmiczscd the appeal againsc the refusal or the
tiicy judgce to restwain the Goverunor—-General from toxminciing the appellants

appoiniment. The Goveruox~Gerncial undey the Comsiity

ci Papuc Mw
Guinea, acts on the advisc of haitional Executive Council The Court, treating
the Governocr-Geaeral as houd of state, held that in hig ficial capacity

i was iomune fyom personal action.

Kidu, C.J, said of the siatus of the Goverucy Loaersl in Fapus

poms
4-..,

Guinea; in rather uvuflatiering terms, at page 158,



¥, .under...the Constitution the Head of State acts
solely on the advice of the N.E.C. or other body
designated by written law. He or She does not
determine anything. He or she merely affixes the

or her signature to documents... The Head of

State had no personal power. Hc or she is a mere
figure-head - a rubber stamp is not an inappropriate
description of the nature of hic or her function.

It would therefore be most inappropriaic that an
officz holder or a perscn who is a ‘rubber stamp”
be personally taken to court for acting on advice
or performing acts in respect of which he or she
has absolutely no say legally.”

The relevant scction of the Constitution of Papug New Guinea

is in almost similar terms to that of the Jamaican Constitution.

The Governmor-Gencral of Jamaica may be sued in his private fj

capacity for personal affairs.

When he is directed to perform official functions, he has no
choice in the matter,; nor may he substitute his personal preferences.
As inglorious as the description sounds, he is a "figurehead” iu thia
regard. It seems incongruous that he should be seen ac incurring
lability for acting as he is directed in such circumstauccs. The

Constitution of Jamaica, provides; in section 32(4)

"4 - Where the Governor General is dirccted to
exercisc any function in accordancc with the
recommcndation of, or after consultation with,
or on the representation of, any persow or
authority, the question whether hc has so
exerciscd that function shall uot be enquired
- =5 : :

into in any court. (emphasis addcd).

This provision bars a Court from enquiring into the actzons of the
Governor-General in that context - an immunity from liability. Of course
the comsequences of his officially directed action are not immune to

further examination.

Consequently, a party aggrieved by such action of the Governor-
Generai would not be adversely affected in any way by imrpunity from

suit. or liability of the Governor-~General.

the Crowr. Proceedings Act provides, in section 13{2)

"(2) Civil Proceedings against the Crown shall
be instituted against the Attorncy-Gencra®.™



When the Governor=(Genszal issued his weit on ~lection uuder

seeiion 3 cof the Representatior ol the Pecple act, iy gatiziaction of

the reguirements of section 45 o: the Constitutiou e wvac perforuing an
oificial act; on the directive of ihe non. I'riwe piucistor, av executive
function, He had no power or discietion to do otherwise ithau to comply
with the directive. 4He was pexforming the functioc:. and dutics of her
Majesty, as her reprecentative in Jamaica. On a chalienge oil the icsue

of such a writ of electiow, it 4. unnecessary to sue the Governor-General;
in pursuance of ome's claix = s2¢ cectinn 3 of the Crown ¥roceedings

Act, supra. Furthermore, the sistus, power and lofty level of the office

éﬁé oi Governor-Gemerzl portrays & counctitutional fiavour ith:: demends that

[o
bind

be free frowm suit.

This Court is cf the vwicw that the Governor=Geueral is in the
circumstances oif hkis office, i ike performance of hic duties ac hkex

iejruty’e representative iv Juaaica, under the said Cortititution, immune

from suite.

Accorcdingly, the preiiwminary point succeeded. ' “~ It wgsordered

that, uhe lst respoudent b. dicrissed irom the suii heyeii: - no order

I am gratetul to Uz, iicyc Yarnett for his submicsious in this

matter aud apologizé toi iune celay, jm putting thes: wci2 in writing,
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