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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA 

IN EQUITY 

SUIT E. 154/94 

BETWEEN RUPERT S. WILMOTT-FRANCIS APPLICANT 

A N D SIR HOWARD COOKE O.N., G.C.M.G., 

G.c.v.o. lST RESPONDENT 

A N D THE ATTORNEY GENERAL OF JAMAICA 2ND RESPONDENT 

A N D PETER PHILLIPS 3RD RESPONDENT 

Emil George, Q.C. & Mrs. J. Mangatal - Munroe instructed by Messrsp 
Dunnp Cox & Orrett for Applicant. 

Dr. Lloyd Barnett & D~vid Muirhead, Q.C. instructed by the 
Director of State Proceedings for the first respondent. 

D. Leys & C. Collman instructed by the Director of State Proceedings 
for the second respondent. 

M. Tenn instructed by Messrs. Playfair, Junor, Pearson & Co. for 
the third respondent. 

Beard: lac .June 1994 and 20th June 199S 

Harrison .J. 
" ;· (".. . .. .. 

These reasons in wrtting were promised on the 1st day of June 1994. 
This is a prelimJ,nary objection on behalf of the first respondent 

to an originating summons by the applicant seeking a determination, 

1. Whether on a proper construction of the Election 

Petitions Act as a whole, and in particular section 20 

(f) thereof, once an election petition is filed, no 

action may be taken by Sir· Howard Cooke 9 O.N., G.C.M.G., 

G.c.v.o., on the advice of the Prime ~J.inister pursuant 

to section 3 of the Representation of the People Act 

and section 32 of the Constitution, affecting the seat 

of the member to whose election the petition relates, 

until the judge or Court issues a certificate of 

determination Qr unless the petition is withdrawn 9 or . 
a sole petitioner dies and no one is substituted as a 

petitioner. 

' 
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AND FOR 

2. A d :r.laration that the act of Sir Howard Cooke. O.N. 

G.C.M.G., G.c.v.o., in purporting to issue his writ 

of el~c~ion of a member of the House for Representatives 

f o= ~he Constituency of East Central Saint Andrew to be 

held •••••• is illegal and/or void and ought to be set aside." 

The first rL~pondent His Excellency, Sir Howard Cooke served a 

notice of p~eliminary objection dated the 20th day of May 1994 ·~eeking an 

order that he r~ dismissed from the action on the ground that he, 

11 
•••• :.c:s been unlawfully sued and/ or cited in 

his personal capacity and/or has been improperly 

joini~d as a party." 

The facts relevant are stated hereunder: 

One Mr. Arthur JO::Jes was elected as a member of the House of 

Representatives in respect of the constituency of East Central St. Andrew, 

at an election held on the 30th day of March 1993. The applicant, who 

was the unsuccessful candidate for the said seat filed a petition under 

the Election Petitions Act, on the 23rd day of April 1993, seeking a 

declaration that because of election irregularitiesp he the applicant 

was duly elected and ought to be returned as memberp and not the said 

Mr. Arthur Jones. This petition was left to lie at rest. 

On the 25th day of February 1994, Mr. Arthur Jones resigned, 

on the ground of ill health. 

In satisfaction of the requirements, of section 45 of the 

Constitution of Jamaica, and in accordance with section 3 of the Represen­

tation of the People Act and the Second Schedule thereto, His Excellency 

the Governor General issued a writ of election, as he was directed so 

to do, by the Hoaourable Prime Ydnister of Jamaica. As a consequence, 

the Returning Officer issued a notice declaring that nomination day would 

be the 9th day of April 1994, and election day would be the 27th day 

of April 1994. 

,-
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Dr. Barnett argued that the Governor-General in an independent 

state is not liable in his personal capacity in respect of head of state 

functions performed by him in circumstances in which he has no personal 

discretion. 

A viceroy is unquestionably immune to an actio11 in respect of 

head of state functions - he has a special immunity~in an Mostyn v 

Fabrigas [1775-1802) All E.R. Bep. 266. The Governor· ·General in an 

independent state is in a better position than a viceroy and moreso 

is superior to a Governor in a colonial state or territory - Musgrave 

v Fulido [1879] S App. Cases 102. The Governor-General therefore 

has immunity from suit. Colonial Governors may be sued for tortious 

or ultra vices acts or personal contracts - Bill v Bigge [1844] 3 Mob. 

p.c. 454. although they at times enjoy immunity - Re Benn [1964) 6 

wm soo. 
The Governor -General was held in his. peraooa,l; cap,!ctey· t:o 'be· ... U.able 

to be sued in circumstances of head of state functions pc4formed by 

him - Boycboy vs National Union of Government Employees et al (1964) 

7 WIR 174. Though of persuasive authority~ th~ latter case is in error 

to treat the Governor-General a~ if he was a Govurnor. Where power 

is conferred on an office and uot personally on the holder of the office, 

it is inconsistent with tho constitutional scheme to sue him personally 

for performance of official functions, which attract an immunity from 

suit as the representative of the sovereign exercising particular state 

functions of the highest level. In Canad~ and Australia~ on achieving 

dominion. statusp the Governor~General when performing functions of 

head of state, assumed the status f,nalogous to the monarch in the United 

Kingdom, The Government: of Canada by Davsen. 4t:h F.clition and Australian 

Constitutional Law by Fajgenbaum & Hanks. 

In pre-Independence Jamaica Constitution 1959p the Governor~s 

authority was of a variable nature. _ Under the prusent Constitution 

section 27, the Governor-General is " ••••• appointed •••••• Her Majesty's 

representative in Jamaica ••• " He is not now subject to vAriable instruc-
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tion::;. He pcrfor:ns the functior.s of Her Majesty in Jamaica~ legislative 

powers are exercisable by the Govc:;:-nor-G1.>11€.ral in i.r·r JYic.jcety's -name. Ber 

Majesty cannot perform suc.h dutlcs ·u-.:.:.r ca11 sh;;; altc1· lt.u duties performed 

by the Govcn1or-G:meral. A viceroy actE: in the namr; a.;.~. en b~half of 

Her MaJesty, but H~r 1'.lajcsty may withdraw certain powc.:Jr:J :!:rem:: th~ viceroy 

and vest them in ethers. Pow~r:::: given to the GovcrEu~·~Gcncral, as heed 

of state 11 11amely, tor example~ Uti.d~r section 65, cal.li.i£. of: geuc;:al 

elections, under s~ction 6~, t he ~x£rciDc of: ~~ecutiv~ authority by the 

Gov{~rnor Gt::nl::ral on b~half of the sov t.0.reigr1 and undr. . .r scct::wn /0 the 

appointment of minist"'r, could not b e alt<:!red or vr=;r:l.cd uy Ikr Majesty. 

The Gover11or-Ge1v;ral f s true constitutiorn1l r: :::. •.:ur'~ is that he 

enjoya the immunity - Wari et al vs Ramoi et al [19crl] LRC (Const) 152. 

At common-law thC! Attorm:y-General is the p:i.·ope:r p1.:rnon to be 

cited in respect the official acts of the Gov~rncr-G6n~~al who is bound 

to act on the advice of t he CabiTict or thl' Attorm.:y-Gc1~ ··!ral. Und'-i: r section 

45 of the Constitutio~ when a c 2at is vacant the action ot th~ Governor-

General is the exercise of executive authority, ao if by tlcr t•ir-.jesty 

in her right - by her Gov;;;:Lu.;ient ill Jamaicr. $ und1;r section 32, - the 

action of the Crown. 

In conclusion he said that in a daclar<.\t.ory .:ictiQU; the proper 

party is the Crown and by section 3 of the Crown P:rOCl!edings Act~ 

proceedings by or against the Crown arc institut'"<l iri thu nam'" of the 

Attorney-General. The GovcrnoL-General is not & n~cessary purty to the 

suit, he is not exercising any personal power nor do0s h : ha\lc nuy legal 

or p~roonal int~rest - he acts on official advic~. 

I ' ) 

Mr. George for the applicant conceded and cuppo:ctcc Dr. Barnett 0 s // ,·,, , , 

arguments concerning the dignity of the office. 

Section 34 of the Constitution of Jamaic.:.l provide~ that the 

Parliament of Jamaica shall consist of: 

;: ••• Her Majesty, a Senate and a Hous.-: o ~ Rcpr;::oeutatives. 11 

;/ .: 
~I , 
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Her Majesty, however~ enjoys immunity from suit in all matters; 

such immunity is personal to the sovereign. Closely aceociate.d to this 

is the further rule that the 2overeign can do no wrone. The first rule 

is a remnant of early English legal history~ in tha t the feudal lord 

could not be sued in his own Court. Incidentally» the Crown was the 

largest feudal landlord. 

The author, in Wade & Phillips' Constitutional Law~ 5th Edition. 

at: page 332. said~ 

"There were twc main rules which govecned 
until 1948 the complicated law relating to 
the liability of the Crown and its sez:vantc~ 

1. The rule of substantive law that the King 
could do no wrong. 

2. The procedural ~ule that the King could not 
be sued in his own Court - a -rule derived from 
the feudal days when a lord could not be sued 
in his own court." 

In Blackstone 9 s Conur..entaries (12th Edition) Vol. 1 ~ it was said, of :::::_, 

Sovereign's immunity, at page 242» 

a; ••• no action can be !>rought agaiust the King, ever1 
in Civil matters~ because no court cau have juris­
diction over hilil. J!"or all jurisdiction impli~e 
superiority of power ••••• n 

Consequently» superior officers of the Crown could not be sued 

for wrongs commit~ed by them during the course of their employment, prior 

to 1948. The aggrieved citizenis only recourse was by way of petition 

of right, to th~ Sovereign. After 1948, the Crown ivcurred liability 

for the wrongful acts of public officials; the p:rson of the Sovereign 

still enjoyed immunity from suit and liability -Crown Proceedings Act 

1947 (England). 

The Governor, the Sovcreignvs representative in a colonial territory, 

did not enjoy the Sovereign gs immunity. He could be· ;.;ucd for wrongs, 

allegedly committedp and was only freed from liability in circumstances 

where his action was interpreted asal'l executive act ir the course of 
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the performance of his public dt' tY . 

In ~..ostyn vs Fabrigas (1775 - 1802) All E.R. Rep. 266, thE 

defendantp Governor of Minor~ap Spain~ then a British poo~essions was 

held liable to the plaintiff p in damages for assault and false imprison-

ment, by his act of banishing him from the island of Mino'!¢a. 

The defendant pleaded that as Governor. he wac eiltitled to do 

so» because the plaintiff was guilty of riot, sedition antl endeavouring 

to raioe a mutiny. Referring to the status of the ecven1or for his acts a 

Lord ~!ansfieldp C.J. said at page 270, 

•t ••• tlo lay down in an English Court of jcstice such 
a monstrous propooition that a Governor <:1cting by 
virtue of letters patent under the Great Seal is 
accountable only to God and his own ccnccieuce. that 
he is absolutely despoticp ar.d can spoilo plunder 
and affect His r'iajesty's subject both in their liberty 
and property with impuxdty ~ is a doctrine. that ca.11not 
be maintained.'' 

He did confirm that if the Governor sought to rely on the 

sacredness of his person as Governor, he should plr.u :i :i.t i;;ettine, forth 

his commission as special j.ustif icaticn. 

fr1 Musgrave vs Pu.lido [1879] Appeal ~s 102 si the defendant p 

Govcrncr of Jamaica was held liable in trepass for eefaing c:nd detaining 

the plaintiff's schooner~ which had put into Kingstcn for repairs. The 

Governor. argued that the seizure was done by him e.::. Govr2 rnor in his 

discretionp and was an act of etate. 

In response to the dictum of Lord Mansfielc!~ t;.,}. :i1J i1ostyn 

v Fabrigas, supra, where he said» at page 269~ 

" ••• it is truly said that a Governor i:~ irl tb ... nature 
of a vicerot» and therefore. locally during tis 
Government no civil or criminal action 1.-:ill t~ 
against him ••• 11 

1 

Sir ~-iontague E. Smith said~ in 1-'iusgrave v Fulidor sup.ca ~- at page 111 .. 

r; ••• the Governor of a Colony (in ordim:1y c,_s-.::;) 
cannot be regarded as a Viceroy; nor can it b;:; assutlled 
that he posaessca general sovereign po~·L~r. iiic 
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He went on to hold thL- t th~ Court should determine the "true 

character of the acts done by a Governor" and if the act ia an act of 

state done under the authority of the Crown, it would be a good defence. 

The cases therefore do net seem to bestow on the Governor an 

immunity from suit. That immunity resides in the sovereign. 

Wooding, C.J. in Bochoy Vs N.U.G .. E. (1964) 7 WLR 174. held that 

the Governor-General of Tr!hidad and Tobago, in appointing a commission 

of enquiry under a statutes the Commission of Inquiry Ordinance, when 

sued in challenge to the validity of such an appointment, could not 

claim to be immune from suit, because, though he waG the Queenus 

representative, immunity from suit was personal to the sovei::eign and 

did not extend to her representative. In his judgment, Wooding, C.J., 

confirmed that the viceroy did not enjoy an immunity from suit, that 

in the case of Sullivan v Earl Spencer (1872) I.R. & C.L. 173, the Lord 

Lieutenant, as viceroy, was held» immune from liability wh~n it was 

proven to the court that his act complained of, was a positive act of 

states and that the cases reveal that such latter actc of state, comunnitted 

by of:ficers of state, are usually held by the courts &G immune from 

liability, but not immune from suit. He however conclud~d~ by suggesting 

that, 

11 
••• In future the practive be follol"sid of naming 

the Attorney-General as defendant wher1~ver the 
validity of any act of state done ;_,y the Ccvernor­
General is being called in question ••••• the 
ordinary civilities dictate (that) ••• 11 

Whc:t therefore is the true status of a Governor-·C-eneral in 

an independent state? It seems to be accepted that the courts of that 

particular state should determine the status, right~ ~~d ilililiunities 

of its Governor-General. 

The former colonial territories of the Commonwealth of Australia 
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and the Dominion of Canada. on achieving independent status re-assessed 

the status of the Governor~General in the new form of Government» in 

relation to the powers previously exercisable by the monarch. 

The authors in the Government of Canada by A. l:~cCregor Dawson. 

4th Edition» said at page 153 ~ 

91Executive power in Canada has always borw; a strong 
resemblance to the executive power of Great Britain 
from which it is j_n large measure derived. 'l'he 
monarch~ as head of the state, is represented in 
Canada by the Governor Genera~~r and the gencLal 
position of the latter corresponds today, mo1:e than 
ever before» to that of the sovereign •••• The 
historical monarch~ in short strengthens not only 
the modern monarch hut her representative as well; 
the prestige~ the dignity, the antiquity» the past 
record of the wonarchy are all transferred in some 
measure and help cubstantially to maintaii.i the 
repute and vitality of the off ice of Governor General 
•••• His powers ori&inally autocratic but ~rogessively 
diminishing with advance in self governmeu~, were by 
turn of this century beginning more and moxe to 
resemble those of the monarch 9 and the time was 
clearly not far distant when the identification would 
be virtually complete. 11 

The author confirmed tha~ executive power in Canada vested in 

the Crown» which power sprung fzom statute and the prerogative» and that 

the prerogative powers are u~legated by the Queen on the advice of the 

Canadian Cabinet to her representative, the Governor~·Gen2ral. 

He however cautioned» that the Governor-·Genc:ral is net in the 

same position as the Sover6d.sni. in the exercise of certair1 prerogative 

powers. 

The Governor-General in the Commonwealth of Au:;t:r.::..li&,. appointed 

by the Queen on the advise of the Australian ~..inistnrsi is vested with 

and exercises the executive power of the Commonwealth» cubject to th~ 

Constitution, on the advice of the Ministers of Goverr~:~nt. he is Her 

Majestyvs representative in the Commonwealth. See the Gommonwealth of 

Australia Constitution Act 1900. 
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By Letters Patent dated t:he 29th day of October~ 1900~ as amendedp 

and Royal Instructions, specific assignments of the powerc of the 

Sovereign are given to the Governor-General. Thie is an acknowledgement 

that nc general assignment v1ac :r•ade by the operation of the Constitution. 

The exercise of the Sovereign~s perogative powers by the Governor~General 

is unclear. 

The authors in, Australian, Constitutional Law~ Cases, Materials 

and Text» by Fajeengenbaum and Hanks said, of the assignments, at page 

34~ 

"Section 61 of the Constitution throws ::iorrc. doubt on 
the necessity of such assignments for, in quite 
general terms~ it vests the 'executive power of the 
Connnonwealth' i~ th~ Queen and declares that Guch 
executive pow~r ie exercisable by the Governor­
General." 

They took the view that much of what appears :tn the said Letters Patetlt . .. 

··sup~rflous and that the Governor· ·Ger1eral probably has the authority 

11 to exercis..: any of the powers of the Crown in respect of Australia:• 

The said authors concluded. at page 46. 

~ 

" ••• it is enough to observe that in all of these cases, 
the courts were prepared tc accept that th-.\ Governor­
General p on behalf of the Executive Government of the 
Commonwealth~ could exercise substantial aapccts of the 
roy81 prerogative, despite the absenc~ of any express 
transfer or asci~llI.':~nt of those powers by ths Queen 
under section 2 of the Constitution. 11 

The cases refern:::i to wc:co ~ the Australian cas1,; .-,f Ausi:v-alian 

Commonest Party vs Commonwealth (1900) 83 C.L.R. 1, an~ th~ Canadian 

cascp Bononza Cr~e.~_ Gold il'iiLdng Go. vs Reg. [1916] 1 A.C. 5">6; the: vi(:!W 
-·----... -

held was that executive pm·mr vias ccnf ~rred automati~.:;;.:J.ly on the Governor 

Gaueul at the dat~ of tho Constitution. 

Despite their post"t;.rc on th~ assumption of t:hL: powers of th~ 

covnr•~ign$ neither state rcg:irded th~ Governor-Gencr::il to h~ve assum~d 

th~ pcr&ona cf the sovereign~ and ~~ enjoy the privilcgG of the sove;:eign's 

age old immunitJ~a. 
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The Constitution cf Jamaica provides for the P-xistence and statt.Us~: 

of the Governor-General; iu sP.ction 27. 

n27 - There shall be a Governor-General cf Jamaica 
appointed by Her i·1aj ~sty and shall hold o:Ef ic~ during 
her ¥.iajesty 0 s pleam.ire and who shall be Her lfajesty'1 s 
representative in JauIB.ica. ii 

However, section 32 provides thatp 

i;32 - (1) The Governor-General shall act: ir~ accordance 
with the advi'!e cj.:t t he Cabinet or a lO:it<fotcr acting 
under the generc..l authority of the Cabi!lei: in the 
exercise of t:~ic:, functions ••• h 

Excepted are functions exercioable by himp "with the r ecommendation or 

advise of 9 or with the concurrence of, O:L the ccnsul \:. at:U:m with, any 

person or authority other than the Cabinet ••• or '?XerciGc.ble ••• in His 

ci.iscretion." 

The comprehensive and official nature of the functions of the 

Governor-General is :portrayed by section 32(6)~ 

1'32 (6) ·· P..:ny r::?fcrG:nce in this Constitu~iou to 
the function of th<= Governor-General sl1all ~e 
construed as a reference to his powers and duties 
in the exercise oi: the executive authority of 
Jamaica and to any other powers and dutieG iulpoced 
on him as Govcrn-or~-General by or under thb 
Constitution or a.ny other law." 

The Governor-General of Jrunaica~ although appointP.<l by Her Majesty, 

pc.rforms his functions under tbe: Constitution, principally~ on the instruc-

tionc of the Cabinet. In very f~:\"l matters has he a d-ts;;·.;::r:,ticn of his 

own and where such discretion exists • his powers an· c1.ccum.scribcd -

vid.e section 91 -· pardon ir, capital cases. Her Majecty wc.y not vary 

his functions nor subject him to direct orders. P:::-ior to Indep•.mder.ce 

1962» the Governor of Jamaica appointed by Her Majesty to ~' ••••• hold 

office during lier Majesty~ s pleasure ••• 11 was eubjcct to tl:.c directr.res 

a11C: va::iable control by ht: :~ Maje~ty. 

The Jamaica (eonstitution) Order in Coucil, i~~9 (Statutory 

Inst~uwent 1959 no. 862) dated the 18th day of Ymy 1959, providess in 



parag1·aph 4 ~ 

11. 

11 4 - (1) The;_,; shall be a Captain~G~ne:cal ;..nd 
Gov~rnor-iu-Chief in a11d ov~r J<.maice 
••••• cippointed by Her V.aj~c<.::y ••• and 
:.;hRJ.1 huld of:tice during Ifor i.'1n:j esty Y s 
pl~a :~ure. 

(2) The Governor shall have sud~ powers and 
c.m.d duties ac are con:te·::re<l or. him Ly or 
mide7 this Order or by oth1:, ~: iaw ~ and such 
0"d1e;:- powers a::; her r'JE.j p_:J '.:~r may from time 
:...o t it::e be pleased to C'.1::: sig,11 t::i him, and 
c~bj ec t to the rn:ovision~ of t:.~ Order and 
of ,_.,/ l<. .. w by which any su•; •-~ power oi 
c1u '._i t- s ar~ conferred oi. i1q.:oc -=:<l shall do 
~~~ exrcute all thingo l~c t b2long to hiG 
o:~i:ice (including the excrciu~ of any powers 
.;,·LJ th~ performance of <::lEY c:i·~ties with 
:;:: ;::._::•ect to wh:i.ch h::; ic e~·"1: (;-,1~n· "'::i by this 
(,:..:d-2. r to act in his :.li.:ic.: c f·ior: according 
to ::.:uch inotructio:..;.c » ;_f z.1.1.y ~ e.c Her 
·t:njesty mc=1y from time i~c U.i:ao see fit to 
):):i!<.' hitn o o • • o II 

The Governor-GP.ner;,;:,l ~ :i.n independent Jama:kt'i.~ u•1lili:e the Governor 

prior to 1962, perform:::. i:he fm.ctio11s and dutieo and he: -:: .~ he powers of 

h~:::: 1'.iajeoty s under the Con3tit u t:i..on. }te does noc hc::;-nv i'! r thereby enjoy 

the hictoric ir.!Il:unity~ pcrom1c:l tu the ::;overeien . '£he (;or:.st1tuti011~ 

does •ivt confer it in exprc~c ::: ·.:c :rr:;r.;. The Courts ;,hci..l<l t.lu~retorc decide 

whc:r. i::; the status ar~d fm,c i.: .icI!.:.. of t.hc Governor~Ger.eral ir~ this r·cr.pcct. 

The Court of Appc~a:i " in :;.·.:i_pua r"iew Gu:u.iee. 9 \.1;:: ; .... L..~~<::~J with che 

l.?.tt:11· question in the CC\ ce o [ Wari et a1 v Ramoi ct ~l ~ 1987] L.R.C. 

(Const) 152. Tne Ccurt dfor.r,i:::sc d the appeal a~ai1w<: the: refusal o.i:: the 

/ 
I 

I 

t:..ici ~ udtc to restJ>ain th~':! Govc .:·:1or-Gcneral from t :.; :r..-d .11:.Ling tht. apptdlants 

eppoi ntroent. The Governor~Genr: "l:al und.::;r die Cons ·i~it-:..::: :i.cr:o cf Pap~.:: N> .. t-7 

Guinea, act::; OU tlh:.. advioc of :ti.:li..icnal E~~cCUtive Counci.1. r1'h12 Court p t.ri:ating 

tho Gcv(:):rnor-Ge,:.t::ral ao h·::-_.d of stat~ p h~ld that h. h~o i:1lf icial capacit:1• 

he wat,; immune fn;.m JJersonc;.l .::ction. 

Kidu» C.J. said o:t t he: otatus of the Goverao~'" ·C-.• h; ;~ f•.l in Fapue. 

lJP.w Guir.eap in rather uufl&ti;8rinf:, term& P at page 156, 
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" •• under ••• the Constitution the Head of State acts 
solely o~ the advice of the N.E.C. or other body 
designated by written law. He or She does not 
determine anything. He or she merely affixes the 
or her signature to documents... The Head of 
State had no personal power. He or she is a mere 
figure~hcad - a rubber stamp is not an inappropriate 
description of the natur~ of his o~ her function. 

It would therefore be most inapproprial~ that an 
off ic:3 holder or a per sen who is a '1rubber stamp 11 

be personally taken to court for acting on advice 
or performing acts in respect of which he or sh~ 
has absolutely no say legally. 11 

The rel~vant section oi the Constitution of Papga New Guinea 

is in almost similar terms to that of the Jamaican Constitution. 

The Governor-General of JamaiCa may be sued in his private 

capacity for personal affairs. 

When he is directed to perform official functi~ns 9 he has no 

choice in the matter, nor may he substitute his personal preferences. 

As inglorious as the description sounds~ he is a 19figurehead" iu thia 

regard. It seems incongruous that he Ghould be seen ac incurring 

!ability for acting as he is .directed in such circumstance::>. The 

Constitution of Jamaica, provides~ in section 32(4) 

"4 - Where the Governor G~neral is directed to 
exercise any function in accordance with the 
recommcndatior1 of, or after consultation with, 
or on the representation of, any person or 
authority, the question whether he has so 
exercised that function shall not be enquired 
into in any court." (emphasis added). 

This provision bars a Court from enquiring into the act~on3 of the 

/' /I 
I 

Governor-General in that context - an immunity from liability. Of course 

the consequences of his officially directed action are not immune to 

further examination. 

Consequently, a party aggrieved by such action of the Governor-

Generai would not be adversely affected in any way by irr~unlty from 

suit or liabili~y of the Governor-General. 

~he Crowr: Proceedings Act provides, in section 13(2) 

11 (2) Civil Proceedings against the Crown shall 
be inotituted against the Attorncy-Gen".:!ra 1 

• i; 
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wheu the Governor-&£:n•.: :!:&l iSUUt:cl hif:.i \.:rit o ;.. (~ lectiOl. under 

~1;ction 3 of the Representat i or• ot the People act, i n a:i.tir~ .i..action of 

"Lhe re~uil:ements of section '•5 o.i. tlit:= Constitution he wa::: iJerforw.inl!, an 

oifi·.::ial acts on the directivt:: of i..l.{! rton. l'rin:e i•ii. •. ,-'.st.i:.•1: ~ m \ executiv~ 

:tur.ction. lie haci no pow~r o•: disc·i:etion to do othe:cwioc tb.:.11 to comply 

with the directive. !ie was r·~:-::f or-ming the fuuctio~'· am~. du U 1~s of her 

l-'w.j ~~li:J7~ as her repr1:::::;er.t.:.l.i.\·0 iii Ja1J1aica. On a challcr:.[;,.(; oi the iesue 

of such a writ of electio;:i., :\.i.: :\ ;J unnecessary to su~ the Governor~Generals 

in pursuance: of one vs clal.r:; c3e aectior~ 3 of the Crow<'. Iroceedingc 

ACtp tmpi:a. Furthet1IlO:CC1p the r~i.J:tus~ power and lofty ::.evcl 0[ thr-! office 

oi Goven1or-Generul portrc1yD ::~ co11otitutioucl flavout· Lh.:.r. d{;!u:c:nds that 

ii: ue free from suit. 

This Court is of •:h~ vi~;~ thaL. the Goverr~or·~Genn·.::. l ls in the 

circuru::;tunces ot his off ice~ J n i.l:.41 pcrfon-&nce of h:i_c clut :L~ s a s B.t::. r 

~1.£j.·,~:.:· t:y ·1 e: rcprer:::ent a tive i11 J~:.1&ica, llnder the s a id Cor:-:: tl.tutiun, immune 

fl"uill GuiL. 

Accorcl.in5ly, the pn~li1'11nc.. ;:y point succ~eded. · · .; ~ .IJ:._·W!B ordered 

that~ ti1e lat !:'€!b.l'Olldent b_ tlio:-<'is::;ed irom tht: tiU1. ~. ~rnrc i1! '"' r~o or: cl.er 

ac to costo. 

I am br ai:etu l to DY. ) .l.cy L l'arnett for hif3 subm:i c !'; ious in this 

.-
r:•.a t ter and apol ogize toi: Llw e1cl~-Y 5 

dut: t o an indist1 os iti.on. 
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