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BETWEEN RUPERT S, WILMOTT-FRANCIS APPLICANT
A N D THE ATTORNEY GENERAL OF JAMAICA 2N RESPONDENT
AN D PETER PHILLIPS 3RD RESPONDENT
Emil George Q.C., Mrs. J. Mangatal Munroe and Miss D. Lightbourne (© =~ |

"

Douglas Leys and Carlton Collman for the 2nd respondent

Maurice Teon for 3zd respondent

Heard: lst, 2nd, 3vd and 10th June, 19%4

— HARRISCN J.
By an amended originating summons the applicant sgeks, "eeeeo the
determination of the gquestion,
1. Thether on a proper construction of the Election Petitions
Act as a whole, and in particular section 20 (£} thereof,
cnce an election petition is filed, mo actiom may be taken
by Sir Howard Cooke, O.N., G.C.M.G., G.C.¥.0., on the
advice of the Prime Mimister pursuaét to section 3 of
the Representation of the Pecple Act and sectiom 32 of
. R the Constitutiom, affecting the seat of the member to whose
glection the petition relates, until the judge or Court
issues a certificate of determivation or unless the
petition is withdrawn, or a sole petitioner dies and no omne
is substituted as a petitiomer.
AND FOR
2. A declaration that the act of Sir Howard Coolte; G.H., G.C.M.G.,
G.C.V.0.5 1n purportimg to issue his writ of zisction of 2
: member of the House cf Representatives for the Comstituency
of East Central Saint Andyew to be bheld on Tuesday 26th
April 1994 is illegal and/or void and cught to be set aside.”
| The second and the third respomdents sach tock a preliminary objectdom
r

to the hearing of the said summons.
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Thz facts relevant are unchallenged and are as followss

The ap?iicant was thé unsuccessful candidate in an electicn for a
seat in the House of Representatives in respect of the comstituepncy of East
Central Saint Andrew, on the 30th day of March 1993.. Mr. Arthur Jomes was
certifisd as being duly elected. |

On the 23zrd day of April 1993 éhs applicant f£iled a'petiﬁion under
the Elsction Petitions Act complaining of election frregularities and scught
thereby a declaration that he was duly elected and cught to be returned as
the member for the sald constituency.

Op the 25th day of February, 1994 Mr. Arthur Jomes resigoed his
seat, on the ground of ill health.

Cn the 5th day of April 1994, His Excellency the Governcr—-General
issued a2 writ of electicon in accurdance with section 3 of the Representation
of the Peopie Act. The Returning Officer for the sald constituency issued
a notice dated the 6th day of April 1994 anmouncimg that neminatiom day would
be on the 9th day of April 1994 and elzctiom day for the taking cf the poll
would be cz the 27th day of April 1994,

Previcusly, on the 24th day of Harch 1994, the applicant cobtaimed
an ordsy in the Supreme Court omn 2 summons for inspection of documents in
the custody of the Chief Elcetoral Officer, in relatiom tc the election of
the 30th day of March 1993.

On the 13th day of April 1994, the applicant filed the ovigimating
summcns, the subject of these proceedings.,

¥r. Leys argued, on behalf of the second respondent that the declaration
sought =md rhe issues railsed cau cnly be brcught on an election petiticm
because the case falls within the ambit of section 44 of the Ccnstitution which
goverus the electcral process or amy ccllateral questiom; that priocr éo 1883
the English Porliament regulated all matters concernimg such process, until
the said year when it conferred the jurisdicticn cn the Supreme Court, and
this praccice was followed in ics cclomies, imcluding Jamaicas that by
section 3 of the Representatiom of the People act the electicn begins with the

issue of the writ cf electicn, which writ issued oz the 5th doy of April 1994
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could be challenged by the applicant theveby elevating his former petition;
that the election process refers to the period commencing after the resignation
of the member holding the ééat; that this is a challenge to a seat im
Parliament and the COurtrsﬁduld not imtrude upomn the privileges of that body.
He continued that éﬁe Constitution pr&vided its own mechanism for
glection to Parlicment, and omce the provisions are complicd with ome may
/;Qi léék tc any other law to test ths validity of its compliamce; that there
exists a comstitutional bar to the grant of the declaration over if the court
finds an entitlement in the applicancy that it is mot the duty of the court
to decide on the right of Parliament to issue the writ of eleciion; that
the Elsction Petitions Act exists for settling disputes, and, thut laws
should bs construed in hormony with the Comstitution. @hét@fcre if the
declaration is granted it would bz sevking to £ill a vacancy, 2ot im
accordancs with the Representaticn of the People Act and chereby woild be
contrary te the Comstitutionm. He Telised, inter alia, om the unveported case
of Attorpey Gegg;g}ﬁgfmg;maicatct,al—vs@_iho&psqn,nSupxema.Ccurt C%v%}réppegl

Hoss 46 & 47/80 delivered 23xd July 1981, and Temple vs Bulmer [1543] 3 D.L.R.

649,

Mr. Tenu for the 3rd respondent argued that Arthur Jomes, vhe former
member of the said seat was clected on 30th March, 1993, aa slectiom petition
was filed cm 23zd April 1993, he resigned on 28th Esbruary, 13%4 »4d the 3zd
recpondent wac duly elscted as a merber on 26¢h April, 1994 pursuant to
the sgid writ of election; that there is mo statutory bar, created by the
filimg of the petition, to the issue of the writ of election: that the
court has ne jurisdictiom to grant the declaratiom, which is 2 ch=llenge to
the 3zd respcndent's election and meubership and that its grant would cause
confusion to the electoral proccess. EHe also relisd, inter alis om Thompson's
case, sSupra.

¥r. George for the applicant submitted that the Elsciiom Potitiomns
Act which provides a remedy by way of petitionm, is concermed with an “undue
return’ or "unduc election” and is refersble to the misconduct of returning
officer, slected persons and others during the electoral process, i.e. after

the writ of electicn is iIssued; that Thompson®s case, supras deals with



“nomination™ and therefore anything said in that case of conduct prior to
nomination, is cbiter; that because the Election Petitions Act is concermed
with cvents after the issue of the writ of electiomn., there is no provision
to bring a petition under the said Act on the ground that His éxcellency the
Governor General wtongly issued the sald writ, and alse because in Jamaica such
ae act is g admimistrative act aone on the advise of the Honourable Prime
Minister and in those circumstances does not f£all umnder the said Act; that
the 3rd respondent was elected in a manser prescribed by Parlisment and
statute, he committed mo wrong. and therefore no elzction petition could be
utilizied; that the English Election Petitioms Act, as repsalsed by an Act of
1949, deals exclusively with elections, it doss not nor does the Jamaican Act
intend to include the issue of z writ of election in its provision; that
applicant cammot say writ of glection issued not valid, but it is different
from the other privileges of Parliament, because though Pariiament handed to
the courts the conduct of clectioms; it retained the issue of the writ of
election, which though it is the initiator of the ¢lectoral process, it is
not a part of ir; thatr when the oxiginating summons was filed om 13th April,
1994 prior to the election om 26th April 1994, there was no alternative
process to ibe declaration, and so the applicant should not bo deprived of
the right hie then had to obtain & declaration. He did nmot dispute that if the
matter feli under sectiom 44 of the Comstitution it would be within the ambit
of the Eigction Petitioms Act, but maintaimed that the issus of the writ was
nct, because if it was Parlizment and ¢he Constitution would have said so.

He said further that even if the issue cof the writ cf election was within the
clectoral process, it was not within the category of zcts to come within the
Electicn Petitioms Act. He coneluded that the Thompson case, supras and the

case of Ponmuswani vs. Returning Cfficer Namakkal Constitutency et al (1952)

S.Cr. 218 ave distivguishable, as the complaint in each f2ll within the clec-
toral process and that as shown in the Thempscn case, the court will grant a
declaraticn, even i1f the action <f His Excellency the Goveruer Gemeral is

regarded as being within the glsctoral process. Be relied, inter alia, om Im

re Barnes Cozporatiomn, Ex parte Hutter {1933) 1 K.B. 668.
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Le Coustirution of Jamaica provides for the setilement of disputes
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in zischoral matters.
See 44 reads,

(1) Amy question whoiohnp -

[

{a¢) any person has

as 5 menmber of or
{b) any memwber of odither House has vacated Lis sna

ghall be dotermingd by th: Supreme Court or, onp 2poezl by

Court of Appeal whosc Gecision shall be final, in
accordance with the provisions of any law for the taime
Being in force in Jomaica and, subject te any such 1z
in accordance with any directions giver in thaz bubsl
by ihe Chief Justice,

{(2) Proceedings for uha ST
reforraed to in subsactron (1) of this sactio:
instituted by any perscor {(including the Actorna
General)eesos!

Previcusly Perxliament controlled the entirs machinoiy znc procedure
conceruing clections, until it diviswed thie power te the judicisuy.
Tho suthor of Erskine May's, Trezatise on the Law, Priviisges,

o

Procecdings and Usage of Parliameni, 18th edicion (1971) obsarved, &

(&}

-

page 23,

"before the year 1770, concroverted clecticms weic
tried and determinced by the whole House of Coummous,
Zs mEeEYe parcy guesiions, upon which the stromgih
of contending factious might be tested.

In order to prgvani so notoricus a perversisn
ci justice, the Houss corisenizd to submit thsz
cxercise or its pravilege to a tribumal constiluced
by law, which, thougn composcd of its own iiend
should be appoinczd s¢ as tc secure impartialicy
and the administraiics ¢f justice according co tho
laws of the land and undsy the sanction of oalks.
The principle of the " Grenwille Act, amc of owthais
passed since 177¢, was the selectiorn by lot of
commitcees for the utrial cf election petitions,
Pargfality and incompoionce were however, gonerally
cowplained of in tho comstitution of commitines
sppointed in this mapmey; and in 1839, an Act was
passed establishing 2 new system, upon differcn:
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i3

principles, increasing ihe responsibility of indivi-
dual Members, and leacvimg but little to the cperarion

of charce. This principle was maintained, wich
partial alteraticns of the mearns by which it was
carried out, until 188%, when the jurisdiction of
the House in the triael of coniroventes slectictn
was transferrsd by stactuie to the courts of law

(3R

By Part II1 of
ACT, 1949, the triak ¢f covivoverted cleciions is
confided to JUGELS..-000.. Portitions complain
updue zlections anc revurs  or of corrupr or 3Ll
practices are presgmicd uo the Queen'’s Bench DI
¢f the High Court of JusiitCeccceses’




in lomsica a similar praciice was followed resulting in sscrion &4

of the Cemstitution quoted above, «rd the enactment of the Elccvics Pecitions

ACT.
Ssction 45 of che Consituiion provides:

L) (@)eeereencons
(B)eeevancescn

¢ seat of abpy wmember of the Houss of
tives bacomes vacant the vacsuey sholl
by glueciicn in the provided by oy under

The Eopresentatien of che Feopls Actgkovides the procsddrz for the

£iiling of vucancies to the Parlisment of Jamaicay Section 3 ¢of the said
reads:
(1} Elgctiomns ghall be instituted by writs of clection
which shall bo ix the form set out inm the Ssoond
Scnedule,”
Form No. 1 of the said Schedu reads, inm part,
“The Represgntation of the People Ack,
Writ of Elzction
TGocasecosscsscoese
Regurning Officiw fov Comstituenmey of o....s-.grecting:
cesoccscecosssencoaccosoee
1 cummand you tice of the time and plac: of
¢lecticn being u"y given, you do caust
clection te be mudf sccording to law of a
scxve ino the Houss @f Repreosentatives foxw
constituencey OfcicocococoscanseeOD LHE sooacoscsoday
of......2nd that vou do czuse the namz of such
member when so , whether he be pressmy oF
absent, te be Cwertii te the Chief Elgcicrsl Officer
as by law direcuid,
Witness mY BiTi€eoesssccavomsscoacoass
Governor—Gansral’
The writ of electicn is towicfvie the gepesis and sparse che gntire
electorsl process termincting in che gdivective tnat cae clectis member be

The execative action of the

certiiica LG the Chief Electoral

- - . 3

Honcurablc Prime Minister in dirccerzimg the issue of the wyii of zlectiom

the Governor—Gr

effecoiv

regard wii: nlecroral process as buegiuning after

elsorion, 48 to relegatz such issuu ¢ &

Act

To



¢ oo axoecutive nor to the slzcicxzl process - g novel argumsot Dul less

i

than sexaciving. Ir the clrcumsisnccs of this case; the ~locooxzzl process

begai ¢ wie rzsignation ol the foreer wmember of the said seai, r. Archur
donze; dhe idesue of the writ of elrciion is therefore o part of ibhe electoral

defirec as 1nciuding,

v

«vesThe perica affew

¢ the gwrit of
zlaccion, ok after tue disscl
ey cou

of the Housc

urrence of a vacancy
for en glection Is
ected carndidats ic

Ure cazzmot chercfore maintoin sz reascning that the

may bagii. ¢ resignation, stop beferz the issuz of the wric

recommence thereafter, thereby excludin writ of elecidien froum the

clecicyal PYLCEsSs,

Ir: tic¢ Thompsou casg, tni pbrase "elzctoral process’ was cousideredy

(
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he casge of Perrnwuswami ve Returning Cfficey, sup¥a, reads,

“That the word “sleciic
whenever we talk of - q
ccuitry, is borng out by ihg
che books on ths subisci ox in sgveral cas

dealing with the mavosi,; one of the qucs:10us il
is, when the ¢leciiown bagins. The subject is mgelk
with gquite concisely ir Halsbury's Luws of Euglzud
in the following passzage under the heading

"Commerncement of the

‘Alchough the first
election is con
to begin at aa ¢
gusstion ot fact iu L casg when an
eleoction begins in cuck 2 way as (o maks
the: partics ¢ responsible for
breaches cof » lzw, the test bein
wiecher the contose g ‘rezscnably dmmiaspe’
Neitnoy the issue oI he writ nor the
publicaticn ice of glecticn can
be looked zi as g the date when an
electict. begius this point of view.
Mer, again docs woination day afford
any cricoiion, ¢ zloctionm will usually
begin at least zazliier ithen the issue of the
writ. The questicon when che clection bugins
must be carefully distinguished from that,
2s to when ‘the coucuoi snd management of an
elegction may bz szid tc begin. Again, ohe
uestion as to when ¢ perticulsy person

G\?
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commences o be & gandidate ds a question
to be considered in cach case’

The discussion in this pessage makes it clear that zthe
word ‘election’ cor be and has begn appropriately

used wich reference to the cntire process which

consists of several stz ges and embraces wany steps, sone
of which ﬂay hava an impertant bearing om the result of

the process,”

]

J.A., 1z Thompson's czsc said, a2t page 45,

kv election disputes I zm ¢ sken as including

o i

any irregularitics affszciing & candidate fiom the
e the poll is fixge by the Governcr General ic

tie date the redulcs of thet pell are amnouncsd.”

o
'
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The iow doss nct contempiaﬁc any lacdna iu the £illing <f & vacancy in

Parliament i.c. an uncertain perviod buofore f£illihg of tHe wacancy - vide section

45 of ipe Cerstitution. Therefeors iun the circimstances bf this czse the

&)
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clectoral proecess bzgun at the tims resignation.

AL

sizction petitien filed iz uzccordance with the provizioss of the
Bleciion Peirtions Act is, in the cizcumstances, the appropiiais process.

Szeczon 3 of the latter Act provides,

:ted to the Supreme Court

“3, A petition may be prass
i the following persoms, <hit

T
by any ong or mors cE

(8) cooecsvsccoccencacnasss

TRE UL 4

(b) iu relation to the House of Representasiv
Parish CuhuCll by thc Attormey—Gensral or by @

cther persorn”

The Act preseunts a comprahensive mechanism for the ssuslioment of

dispuiws im ithe electorel climsu:. Scciion 5 provides for publication of che

gticion f£iled, section & deals with s:xvice on thz respondnry wizhin ten
P

]
o
[
L
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ctf £filimg, sccticn 8 deals with cis petitioner's groumds, - - scection § wich
sergden .of novices and sections 13,14,15 and 16 dezals wich witzhdrowel of

the pefxizon, death cf eirther tho potitdoner or respondent znd che comsequent

“The trizl of aw elcetiov petrition shall, so far as
practicable L0ﬁ51SLa:“ay with the ir?;rcct of justice

ir respect of the trisl, ccmmence within pilnarty days

ci thedate of f£iling of ihe petition apd be continucd
Irem day to day on every lawful day until its conclu-
sion.”

Ag & compliment to this sscrion, szcticnm 24 provides,
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284 (1) eeevocvceccccccaccssesvecoonenna

(2) ccenoececncsccnoosiscsosossccas

(3) An election petrition shall be descmed to bz 2
procecding in the Supreme Court an, subject
to the provisicas of this Act and tc any
directions given by the Chief Justice, the
provisions of the Judicature (Civil Procedure
Code) Law and Ibe wules of the court shall
so faxr as praciicable, apply ¢o election
petitions,”™
Section 20 deals with the mods of trial snd determinstion, sectiom 22
with appsals and section 26,27 and 28 with the attendance of wiinesses, payment
of their cosits and other costs, respectively. The petition is adeguate for
settlicment of electoral disputes.
The applicant bhowever claims, that the declaratory judgment is the
appropyilats process, and even 1f the court finds thot the eligeiion petition
is the correct process the Court may grant the declaration.
The declaratory judgment is an oxder of the Court declaring the
rights of the parties, but such orders are not enforczable as the ordinary
Jjudgmont is. Professor Wade in Admindstrative Law, 6th eoditior, ar page 593,
said,
“Declaratory judgments play a large part inm private
laow and are a particelarly valuchle remedy fox
settling disputes ... The essence ... is that it
states the rights or legal position of the parties
as they stand, without chapging them in any ¥a¥eeo
However, the parties affectad by the declaratrion usually respect and respomd
to the oxder of the court.
The substance of the applicant’s case is, that the writ of election
which was issued om 5th April, 1994 was imvalid ir that his pricr petitiom
complaiving of an undue return in respect of the said seat was not yet heard
and concluded. The applicant was thersefors challenging the due clecticm of
the 3rd respondent and seeking to use bids pricy claim to the szid seat ~ his
petiticn £iled on the 23rd day of Apzil, 1994, as the grcumd for his cuxrent
challenge. This is a dispute in the clectoral process thaxr fzlls within the
ambit of the Election Petitions Act. The agpplicant is reaily saying I am
entitled ©o5 the szid seat held by Arthur Jones, and that issee is mot setiled

and therefore the issve of the writ ¢f elsctiom on 5¢th April 19%%. is of mo

effcct bacause my claim is still cutstanding.
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This Court is of the vizw that a claim veowmins a mere claim, until
adjudicated on and thereby may be clevated to the status of am interest.
The Represcntation of the People Act; section 3 and sectiom 45 of the
Constitution authorised the issué cf the writ of electicn, unconditionalliy.
There was thercfore an existing eisction. The applicant’s recocurse therefore,
was to file, a petition under the Election Petitions Act, bocause the
electoral process had hegun; He could thereby advance all his claims,
by proviug his entitlement to the said seat, ahd maintain that as a conse-
quencs if was not validly héld by Arthur Jones, whose resigmation was
therefore vf no effect, comsequsntiy no lzgal basis atose foxr the issue
of the writ of election on 5th 2pril, 199%4.

A declaration is mot zvailable te the applicant ia thess circumstances,
It seams to me that the declaration gramted by the Court cf Appesi in the
Thempson case., is probably explicsble in the comtext that the statute was
not being fcilowed by the Governor Genorzl in the revoking of the proclamatiogs
and therafore the court. not bound by any statutory provisicn o give Tise
to an election petiticn, could pronounce cn the imvalidity of the act. I
ae nct in agreenent that the Thowpson cuse must be viewed as restricted to
its finding in respect cf ;;;é;ﬁcéiﬁaﬁicm conduct only. Io the case of

In re EBarnes Corxporaticn, supra, the court beld that thers was noe lawful

electicn, s¢ thereforc ne questicn arxose of utilizing the slectirm petiticom
under the statute; the prercgative crder of mandamus was issued.

Iz the instamnt case, the Governcr General validly compiieé with the
statule - the act of the executive; - the electoral proces had already began.
The zlection petiticn should thercfcre haove been urilized., There was mo place
for the Aeclaratory judgment. The grant of a declaration would amcunt to
peruitting the applicant by his dilatcrimess, to effectively conizcl the
execuiive as to when they may £ill a vacancy by the issue of the writ of
election. HBe filed his former periviom om 23xd April 1993 and tuovk me
steps in its prosecuticm umtil his excursion for the order for inspecticm of

documenits which was cbtamed cn 23rd March 19%4. In Temple vs Bulmer [1943]

3 DLR %49, it was confirmed that the powser and time of isswe <f the writ cE

electicn is the scle prercgative of the executive. In the circumstances
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of the instant case the Represeniatiom of the Pe@pie Act and the Election
Petitions Act which contemplate diligence and dispatch in the use of the
electoral machinery, provide the clection petition as the sppropriate process
to be used by the applicant.

This Court holds that i1t bas po jurisdiction fo datermine the
matters raised nor to make the declaration on this summons. This originating
summons is accordingly dismissed, with costs t¢ tie 2und and 3vd tespondents
to bz agreed or taxed; - certificate for coumsel for edéh respondent.

Leave to appeal granted.
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