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. IN mE SUPREME COURT OF JUDic.rioRE OF JAMAICA 

IN EQUITY 

SUIT E.. 154/94 r'"" \,.-Gv ~ · 

BE'NEEN 

A· N D 

A N D 

RUPERT S... ml.MOTI-FRANCIS 

TiiE ATTORNEY GENERAL OF JAMAICA 

PETER PHILLIPS 

APPLICANT 

2Nl> RESPONDENT 

3RD REsPONDENT 

Em:U George Q .. C., l""d"s. J. Mangat:a.l. Munroe and Miss D. Light~ c. 
v 

Douglas Leys and. Carlton Coll.man for the 2nd respondent 

Maurice Tenn for 3rd respondent 

Heard: lst, 2nd3 3rd and lOth June~ 1994 

HARRISON J .. 

By an amended originating summons dle applicant seeks» K-......... dle 

dct:erm:i.Dation of the quest:ionso 

1. Whether on a proper construction of the Election Petitions 

Act as a whole~ and in particular section 20 (f) ~reofs 

once an election petition is filed,. no action DaY be ~ 

by Sir Howard Cooke, O.N.'" G.C.M.G. 9 G.C.V.O.so on t:he 

advice of the Prime M±n:ister pursuant to section 3 of 

the Representation of the People Act and section 32 of 

the Constitution~ affecting the s~t of the memb~r to whose 

election tbe petition re1utes,. until the judg~ or Court 

issues a certifieclte of ci~term.ination or unless the 

petition is withdrawn, or a sole petitioner dies and no one 

is substituted as a petitioner. 

AND FOR 

2. A dec1aration that the act of Sir Howard Cooke, O.N.'" G.C.M.G.'" 

G .. C .. V .. o .. ,. in purpotting to issue his writ of (!lection of a 

member of the House of Representatives for the Constituency 

of East Central Saint Andrew to be held on Tuesday 26th 

April 1994 is ::Ulega1 a-nd/or void and ought to be set: aside ... , 

Tb.f; second and dle thi.rd respondents each took a pre] ;imimrty objection 

to the hearing of t:hc said summons .. 

/ 
/ 
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The facts relevant: are unchallenged and arc as follows: 

The appllcant: was the unsuccessful cand~dat:c in an election for a 

seat: in the House of Representatives :in respect: of the constituency of East 

Central. s.u:int andrew l» on the 30th day of March 1993.. . Mr.. Arthur Jones was 

certified as being duly elected .. 

On the 23rd day of April 1993 the appllecmi fllcd a petition under 

the Election Petitions Act complaining of electiOn irregularities arid sought 

thereby a dec:laration that: he was duly elected and ought: to be returned as 

the ~er for the sa:id constituency .. 

On the 25th day of Februarys 1994 Mr .. .Arthur Jones resigned his 

seats en the ground of ill health .. 

Oa the 5th day of April 1994 s ltls Excellency the Govcrncr-General 

issued a wr~t of election in accQrdancc with section 3 of the Representation 

of the People Act:. The Returning Offic~r for the said coLStit~cy ~ssued 

a notice dated the 6th day of April 1994 announcing that numi.Imt:ion day would 

be on the 9th day of April 1994 and election day for the taking cf the poll 

would be on t:'k! 27th day of April 1994 .. 

Previously, on the 24th day of March 1994, the applicant obtained 

an order in t:he Supreme Court: on a sun;mons for inspection cf dccument:s in 

the custody of the Chief Electoral Officer, in relation tc the election of 

the 30th day of March 1993. 

On the 13th day ()f April 1994"' tbe applicant: filed the nrig:inat:ing 

summons, the subject: of these pr.:;,cced:ings .. 

tir.. Leys argued, on behalf of the second respondenio: t:hat the declaration 

sought: ~md t-h,. "lssues x-aiscd can only be brcught: on an elect:i(:,n petition 

because t:h~ case falls within the ambit of section 44 of th~ Ccnst::it:ut:i.on which 

governs the "'lectcr~l process or any ccllateral question; that prior to 1883 

the English Parliament regulated all matters ccncerning such pn•cess,. until 

the said y.ear when i.t: cc .. nferrcd tbejur:isdi.cti.cn en the Supreme Courtl> and 

this praccice was fQllcwed in i.cs colonies, including Jamaica; that by 

sccticn 3 of the Representation of the People act the clecticn begins with the 

issue of the writ: cf election., which writ: issued on the 5th day of Apri.l 1994 
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couJ.d be cbal 1 enged by the appli.can.t thereby elevating his :former peti:tion; 

that the e~ction process refers to theperiod commencing after the resignation 

of the member holding the seat; dmt th:is is a challenge to a seat: :in 

Par.l.iament and the ctmrt shwld not :intrude upon the pr:lrlkges o:f that body., 

Jk continued that the Const:U .. '"Ut::ion provided its own ~chani.sm :for 

election t:o Par11mnet'l.t 3 and once the provisionS are comp1icd with one may 

not: 1ook to any other law t:o test the validity o:f its comp1iance; that there 

exists a constitutional bm: to the grax.t of the dec1aration ·~Ven :i.f the court: 

f:ind.s an en:ti.t1cment: i.n the applicant; "that :it :is not the duty o:f the court 

to decide on the right of Parliam.:;·l"l'i: to issue the wri.t of cleci:ion; that 

the E1ection Petitions Act exists fer sett11ng disputes., and., that laws 

shoul.d be construed .in harmony with :the Constitution., Therefor~ i£ the 

dc~l.arad.on is granted :it wou1d be se•Jdng to fill a va.cm1cy, not in 

.accor~ with the Representation .of the Peop1e Act and >:h~:t~by woold be 

contrary to the Const:U:ution.. He r~li> inter al.i.a., on 1:h.c unreyorted case 

of Attorney ~neJ:a!_Qf J~ea et a1 -vs ... _Thompson~- .Supr~ Court Civil .Appeal. 
---·~,·---·--------------

Nos .. 46 & 47/80 delivered 23rd Jul.y 198l.s and Temple vs :Sulmer [191~3] 3 D .. L .. R .. 

649 .. 

Mr .. Tcnn for the 3rd respc~ argued that Arthur Jo-nes, j·~e fonner 

member of the scrl.d .seat was c1ec:ted or. 30th l:<.:larch., 1993so ati ,;;~t:::i"'"1 petition 

was filed en 23rd .April 1993 ~ he r~ .on 2.8dl.. ~bnmey so 1994 -<'""'rl the 3rd 

~~ ~ dc.1y <eloe"t:.<2d as a~ on 26th .Apri.~. 19-94 puz-suant: t.o 

the said writ cf election; that ~r~ is no statutory bar3 created by the 

f:iling of the petition, to the issue 0f the writ: of e1ecti~n; that the 

court has no jur:isdi.ct:icn t:o grant the il~clarat:iou., ~ :Ls a -ch;>llenge to 

the 3rd respcndent: 's election and ~c.rsh:ip and that: :its grz.n.t wcn1d cause 

confusion to the electoral precess. Be also relied, inter alia on Thompson's 

~so supra .. 

Mr.. George for the app1i.cant s.-ubm:lt:te<d that the Elect:Lun Pr..t.i.tions 

Act which provi~ a remedy by way of pet:iti.on., is ccncerned ldth an 11undue 

return' or "undue elect::ionn aPd :is referable to the ndsconduct of returning 

o:ff:icer$) elected persons and others during the electoral precess~ i.e.;. after 

the writ of electicn :is :issued; that T.banpSQn 11 s case, supra$) d~s with 
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eunom:lnatione• and therefore anything said in that: case of conduct: prior to 

nom:inat::ion, is obiter; that because the E.lection Petitions Act is concerned 

with events after the issue of the -writ of e.lection,. rllere is no provision 

to bring a petition under t:he said Act on the ground that His Excellency the 

Governor General. wrong.ly issued the said ~Tit, and a.lso because in Jamaica such 

an act is an adm:ln:ist:racive act done on the advise of tb.e Honourabl.e Prime 

M:i.ni.stGX· and in those d .. rcu:mst:.aiJ.c~ does not: f~11 under t:be said Act:; t:bac 

the 3rd respondent: was e1ected in a mann~r prescribed by Parl.iament: and 

statute,. he committed no wrongs and therefore no el.~ct:ion petition cou1d be 

ut:ili.zied; that the Eng.lish El.ectior: Petitions Act:,. as rep~ed by an Act of 

1949,. d~s excl.usivel.y with el.ect:ions,. it: does not: nor do~ the Jamaican Act 

intend to inc1ude the issue of a wr:i:t of el.ect:ion in its provision; that 

applicant cannot say writ of e.lect:ion is~-ued not va.lid, but. it: is different 

from. the other privileges of Par.liameu.t:, because though ParHam!ZI'rt banded to 

the courts the conduct ttf elections,. it retained the issue of the wri.t of 

el.ect:ic.G,. Which though it is the initiator of the el.~ctoral. process,. it is 

not a part of it:; that when the originat1ng summons was fil.ed on 13th April3 

1994 prior to the election on 26th April. 1994~ there was no al.ternative 

process to ii.:b.e decl.arati.on, and so til~ .applicant should not b~ d£;;pri.ved of 

the right he then had to obtain a declaration= He did net d~spu~e that i£ the 

matter fell under section 44 of the Constitution it wou1d b~ within the ambit 

of the Election Petitions .Act, but rnafutained that: the issue cf t:he writ was 

net,. occause :if it was Parl.iament: and ilie Censtit:uti.on would hav(;: said so .. 

He said further that: even if the issue cf t:he writ cf election was within the 

el.ectoral process, it was nut within ·tb.e category of acts tc come within the 

Election Petitions Act:.. He concluded that: the Thompson case, supra,. and dle 

case of Por.rruswani. vs .. Ret:u~~Qfficer Na:makkal. Constitutency et. a1 (1952) 
. _ ____... .. -~-"'~--~-·-~ ·-·-:::-~--···-- -------------~--- -

S.Cr .. 218 are dist:ingui.shabl.e, as tile c<.:-mplaint in each fell within the clec-

toral precess and that as shown :in the Thcmpson case, the court: w:ill grant a 

oeclaraticn, even if the action cf llis Excellency the Gove:t.u~r ~eral :is 

regarded as being within the el.l!ctcr.al. processc He rel.i~, inter al.ia,. on In 

re Barnes Corporation, Ex parte Hutter (1933) l K.B. 668. 
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T:.-.~,.~" Cvi .. stltution of 3~m8J...e;u pt:·r.i<\7:idG.s. fer the sr~t:tlGru.c~~--;:: c£ disputes 

in ~L:;c;·.cr2.l m~tters. 

S(;.c 44 r~c:.ds. 

11 (l) Any qur.'!stiou wi'.,:;;:dv~r -

(") any person has b:?.c;; ".7 2-lidly .c;l12:cte:d or apj>~ ... :..~.-;·;:;d 
.::.s ::: mcm.bcr oi ;.::'.·:b_,_:,: house;; or 

(b) <:!D.Y member cf ~i;::h;_;:;,: B.cusc has v.:1catcd i.i_s [:r~-x; 

thClCOI"•~· •••• 

shull be;: de tcrmincd by ;:h.:;o Supreme Court or, en ·"Pf·';<c.l by 
Court of Appeal -:;_,-hose;: ci.cc::..sion shall be final, ir~ 
&ccordancc with th~ provisions of ahy law fvL th,;:. f.:J..ll,c;; 

being in force ir, Jmn:Y..ica ar"d• subject to any such lzw. 
iE c...ccordancc v.·ith ~1uy di.r-ections g:iveF in thn;:: bc:b.::-.lf 
by t.he Chief Justicco 

(2) Procr.;.cctings for ·Lh'' o.('.:'~~Iminatior. of any quc.sti(J:iJ. 
:rt::f(lrr~d to ir' subsr.;c=::.J..o:o (l) of this S·~ctio:::; ru<::y be;. 

iustitutcd by any pc:,;:scr· (including t:hc Attor:;_-,_,~y 

General) ••• $." 

P::-;;-~vj_c;usly Pa-rliru::.cnt CCDl::tclle-:d. thc entirt:: :mach:tL~xy ;:,_,,o,;, proc~durr; 

concr;rci::cg col.::.ctions, until it div-::.e·-.:C;.c ·this powt;r to the judi.cir;xy. 

Tlo,:~:. &ut.hor of Erskine Hay 1 s, Trr;a.tisc on the Law, Privil'-"ges, 

Procz;:;.~diugs at.•d Us<lgc of Parliml!.(!T..c:.:~ Hh:h cdidon (1971) obs,:::z....,,;r.:;d, at 

page 2.9, 

"b~fore the year 1770 1 con~roverced electio~~ we~~ 
):ried and dctcrmin~J. by -tlv:. whole Rouse of COJ.m:,ons) 
;;;s IllCrc party quesi..io:r.s ~ upon which the strcmgtr. 
of contending factio1~::: :u;igi:Jt be tested. 

in order to p:r•;;:vr:':nt so notorious a pcrv!:!rsicn 
cf just:iCC, the hOUSr~ .::Oi:,scn~~d tO submit th(~ 

c;:xercisc oi its pn_vilcg.;: ,::v a tribunal constJ.:.;:u;:.~d 

by law, which, thougti coTIJ.pose;:.d of its own i:~.:~w.b.c;;:tss 

should be appoinrod so as tc ~ecur~ impartiali~y 
and the admi.nistr<.< Lice cf just: ice according a:.o tt:.hc, 
lm.;rs of the land c:,.r;.cl uud.(•Y th~;; sar,ctioi, of o.o::..l.--;.s o 

The p:;:-incipl!;c of Cht: G:r~nville Act, anci of o•:h~:,:.:.;:; 

p~sscd since 1770, was ;;.h~" scl•:.:ction by let of 
comm.it::u..:cs for the -;.:rial of el-ection petitions. 
Parti"-lity and incorrrp0·~::;:;;·"cr,; wt;:rc however, gco::~:~.£:lly 

cou.plc;.incd of in th.;: cor:stitution of co!llmitt';:t;;;s 
c:;ppointcd in Lhl.s m.u..nr:•cr; and in 1839 ~ an Act. 'fiJc.>S 

passed establishing s. vcw system, upon diffcrcm.:: 
principles, ir..creasi;:og lhc r~sponsibility of i-.::clivi~ 

dual Ncmbcrs, and lrc.::-:vi~~g but lit-tle to th:::; op':-'-~'L<.<'- ioL 
of chance. This priucipl0 w~s maintained, with 
partial altcraticns of ·;:he mcar:s by which i;: ~;-ms 

carried out, um:il 186() ~ -when the jurisdicti::m. of 
the Rouse in the tr:t<...l cf C·1Yni..rovc.:tco ~~lcct:icz:s 

;,ras transferred by s·>..:c.;i:u.t:c;;: to t:hc courts of 1.::.''''· o ". ,. o. 

By Part: Ill of ~-b~ l?.(;p:;c-::sent.at:ic-n of the fr:(';;)J.0 
Act, 1949, t:h;: trioi of cc:r.'tr·ov.;;rtcd r;;lt;cLio:c"s is 
confidc.;d to judges." "o ••• " Pc-citions ccmplair.i·(:cg ::..,f 
undue ;;::lect.ions a.nci ;:·e:;·cu!Lc' cr of co::::rup-: O!. ~-l~-:.g2l 
pr.:..ct.ic<':~s arc preser-'.:~:::..0 -cc the Queer.' s Bench Divis:Lot~ 
0f thr,:. High Court of Jut: ~:ic~;: $ ••••••• '~ 



"!""? 
.J.,.j.}.. ~lcJruc.a.ica 

6. 

a similar prac~cicr:- w~s follo-wed resuh:ir· .. g ;n_~,;_ :::;i;:;Cl:..i<:.m 44 

of thr,; CC'Lst:itutior:. quot.,;;:d. abovG, "-'r._O. ii::h;;; cu.actmcnt: of th0 El,_::co:im:;, Petitions 

Act. 

S~c-~.ion 45 of cb.c Consicu~~icrc proviacs ~ _ 

co (l) (a) liJ 0 • "' e • $ •• 0 e 

(b) .o o • o ., • • • o- e o 

(2) I.Jhcn~vcr ~:·r.c sc:::-.c 0f .~r;y member of thr: Hous·.~ of 
Reprcscntacivcs b.;:co:mcs v<::car.t the vacar:,cy ::;;!: • .ull 
b~ filled by ~1-_.::c:e.iG:.:i. in the p:tovid~d by :.·:..· m:.c:.,;;:r 
law fer the: tiJ.ilr;, bc:,:ir:.g it'< force in Jc..w..:.ico.o Q; 

Tho;;: F-. .;:;prcscm:ation of ch(~ fC:!o:pic:: Act. Jj:t:O.vi.OeB _t.h~ p:a:cc"-chir~ for t:hc 

filli:ng of v~:can.cir;;s to the ParliDEJ.(.;:L't of Jamaica• Sectio1c 3 cf t;hc said Act 

reads~ 

"' (l) Elcccl.on5 shall br,;. ix:•.sti~utcd by ·.Nri:cs of .;'lc;c"tion 
which shall b:-• i;:;. ;::h,.;; form set out ir' t.hc;; Sr;::coi:d 
Scncdul0. ,., 

F·o:n1. r:Jo. 1 of t:h.c s<J-id Sch.;;:du:l .. ':~ r0.o:ds, in part, 

"'The Rcpre;scntat:wr: c,f t:hc, Pe;;.oplc Act" 

Writ. of El~ction 

To. Ill ........ ., ... e ..... . 

Rccurnin.g Offic,.:r fc1: Constituency of •• " •• ,"grc~ting: 

l commar,d. you c..h<:~ ;;:: I<- U.CG of the time and pl~c-~ of 
cl~ction bs:ir.g fi-;:s·;~ o:uly giv<;n, you do cauc:~~ 

t:.!lcction t:o bl} l-:-,udr.:: <J.ccv:rciing co law of a 1 .• ,,::.m.b•:"1.· to 
serve in the Hous-:: t:-f Rc:..pro.scnt<lt.ivcs for ;_:b.._~ s.s•.:ld 
Cor~stitUC11Cy Of"o:Jc•oc:o~o•e.o•~ooOD thC ,..,.oooo"vooday 
of •••••• <!.nd t.hat :-.rc·u d0 c<::usc the nmr,(O of sud~t 
member whcm so cl~C'i:i2ri~ 'l.vhcthcr hc bt;; pr'-"s:,;:n~.: .:::.r 
absent, to be cc.:-t::ii:?,<.d tc r.:hc. Chief Elc.cLo:;c;:-1 Officer 
as by law dir.-;ctc:' .• 

~7it:.r:css rr;y· b.~l-:•fro ...... "' "., ~ ........... coo o ~ 

Govr;rnor-Gen-:-::;. <>l r: 

Tic.!;.; '""tit of clcctior, is trc,;.::.:~fc•A:<o the genesis and sp<L~ ~- '~he .:::ntirc 

elector<:;.} plocess Lcrmin<:ting in r.:h,_ i5Jxcct:ivc t:rwr Lilc c:l.;::ct>~ ill.(!Tilb(;n: be: 

ccrtiti0a Lo the Chic£ Electoral Off~c~r. Th0: executi:ve action 0£ the 

Honcul.aLJ.;:. P:.::i.m.-;: 1\~nistcr il'l di:tc;c:-.:.~r~g :the issue of the ~"ni;; uf c,lcction 

cff,..;;ctiv:;:ly places it withh~ t:hc. pm.v,:::cs of t.be: Govcrnor-G;::::.::-.;:;,1 ·tc' do so$ To 

regard ·-'-'-~- ,:;:l,;;ctor~l proct;ss as b . .::gi·,:!rcJLTg after chi,) issa:;.: cf Lkk>o w:rit of 

cl;;c~20L~ is to rclegat:e such isbu~ ;;:.:-, z, t~cur:ral IHodc, :r.s~fc::~:,;:-i~l;;: ;.,_;;:;:it.hGr 
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ce r;.c:;- r,:~, cu'c-ivc Del. to the e:l;::;:c~c}:.o::I p·,toccss - 8 novel urgue._· i~<~ but less 

thCJ.D SC-2:::1:y1.r.·.g • lP the: circumsLDncc.s cf this case; the ·~l·~:cn:o::-::1 process 

be;; g.:,.<" c:_ ·<--,_c, __ x :;;osignc.;, t.lOD of the fo:.::1llcr u;_,~mbcr of the suirl s.,;:2.;., Lr. A:n::hur 

Jcu~~; Lh~ 1EGUQ of £h~ wric ot el~c~l0D is th~zcforc ~ pa7t ci ~he electoral 

prvcos.:o bvk•,.o ::;uppon: :tor thi::; f~! .. Ci:;.<,-t c:;;:ists. 

L: scc·cicr: L of the Rcpr•::;s~~-,·tD;ticr. of the People ace, t'.!e:: phrases 

"dur:u:Ag "-'L '..112-Ct:ior:'', or ''at an .::L~c::i:lc·-r," or "throughout '-<-L '~lr-c·rion", arc 

dcfir.r;o.c as n·c.iuoing, 

'· •••• t:h~ period. aft~r •:(::,:;: J.~suc of the ~rit c.£ 
o:.l;;:occion, or [:£t:;r tLc, 0-J.ssclutioD of t.hc Hm..J.SC 
vi: Rs:cp:t:;;.serJ.t.CJ.tiv<:s oT :·tl~~ '.,;CCurrt;!nce of u v&cavcy 
in consequence of wl?~Lct:, a "I<~:.:. it for &n ~lccc::;_o·;:y j s 
c_:.v~ntually issued, w:til -she elected car.didat:';:. i:o: 
:rc,.turnc;:d as clectede" 

Or,c cannot therefore. maint<~.ii: a reasoning that th~~ .:;_:;_,_::ci:c:ral process 

may b··l.gi;;. =:;·;;:. H.;signat.ion, stop b~f;::._r.;;; :the issue of the wrh: of '~'l:;:.ct:ion and 

r!;co~;::r:cc.: :;;b<;;rcaftcr, chcrc.by e:xcluri::~:rng the writ of c.lcctim". fzvw. the 

cl~ctoral prGccss. 

rr, ':iu:;. ThompSOii case, tc.·;,; pb.-::.0.3<~ nel.;;:c-.:oral process" wa::. COllSidcrcd,. 

;l pas::;,&.ge; h::0ru the case,: o:t Pcr-EUS'.rJ<lllii "JS Returning Off icr,;.r" sup::~v, rc<J.ds, 

~t pag~s ~27 - 228, 

"That Lh(:; ·,wr.C. '~:;:::1"--:::tior/ b<;;;urs chis w2dt;, ill.c<.:~.:2.i.g 
whenever we tz.lk of ,,l;;;c;.::;_c:r,::, in <:.. dcwocr<::.t:2C 
com, try, is borne out bj d..L;: fact t:hDt in mDst (.1£ 

chc. bucks on tbQ subj~c~ 01 in several cases 
dealing >vith t.hc. ma1:r:~1.. 0;::~;: ot the;: quo;;.sr.J.on:s mcve::.;;.d 
is, whcr; "Lhe -:;lect.ic-:r; D!;':gins. The subject if' o.:c.;;::<:-.lt 

7rfi"Lh quice COI"Lciscly ir- Ealsbury v s Lews of Ec~gl<:..wi 

:u~ t.ht,O followil'g pu.ss<-1~>~- ur.c<er 'Chc h;:;eding 
~Commencement o£ tb.';:. Elcc..:::icn ~ ~ 

1 Al;:hough th~ firs<: f:o~ruul sLcp :t.n ":.vr:ry 
'~lcction is cor;.sid.c=x,-_d. for some purp0s.;;.s 
to be:gin at an ea:rl:t:_:~- d.att;. It is a 
qur:ostion ci fact i:c :'2.ch c<Jsr;; w·hcn al' 
elccticn b·~gins ±_-;: ~::.-uc"t. a w2.y us tc mak<::: 
the parties conccrnGd responsible for 
breaches of cl,_;;c;::."..cE l<)W 9 thr~ test bci:ng 
wi;-,r;::hcr 'CJ:lc; COH':i--SL J.S ~ !:{;.S.SC.GC:;.bly inrrid~l/-i:f;( ~ 

Ncichcr the issu~ Gr tn~ writ nor the 
public<:ttic-r: of \J'le. notice of election can 
be looked. ai:: .n.:: :~i:_j_,c:g ::he: d'-'tC wh~;::c; '-'n 
elect.io- b~;::giils f·;,::c;,;,, Uiis point of view, 
f•lor, GJg&iD dOCS ;:_1],: ;_,om.im; tion ddy G:Jfford 
any c:rit:t::r:ion. Tl:•.c -_,;l:;.ction will usu<:tlly 
be:gin at: lease <:oc?_:d .. i.:or t:t,2n the issue of ::·h­
writ. Tnc c;_ucst:tml ;;;·hc.:n the ::lcction bz::gins 
mus 1: be carefully d.is';:j_~·~guishcd from th~ t s 

c.s to T<Nhcn 1 t:l1.c coJ:wuc.:. <And man<:<g<;;.mcnt of m: 
clcct.J.oa nay D:; s<Ajc '=C begin. Again, ct,.:,. 
question ns r.c whcD ;_; p&rt:iculD't person 
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CO!IfffilCi::CQS tO b"" & CU.Lt.i:idatc is u qucst:I.O!"i 
to be cor.sid<;;:rcd ir; each c<;;.sc ~ 

The discussion in th~s pc.;.::,s&g~;; makes it clear th~d:: the 
word 1 clection 1 c~~ b~ anri has been appropriat~ly 
used with reference to th~ cntir~ process whic~ 
cor.sists of several s 1:;;:.;.gcs <Jr:d embraces marq s·t(:;:pS, scmc 
c.f which rr.ay have <1n imp0rtat1t bearing au thi;: r~;;sult C>f 
the process." 

C::.:c:-.~cy" J .A. , u: Thompson v s c=:t;,;(; said." at. page 45, 

0"By election disputes I ~ to be t.::.kcn as includiDg 
<my irrcgula:::itics a£fe;;c-li.ng a candid<lt:C: f1.om t.b.'~ 
cat•.:: t.hc poll is fix,;:;c" by Lhe Governor General tc 
tnr; dat:c the :tcsu]_.:;s of thzt pcll ate anDounccd."' 

Thl' l.:;,.w cioe;:s no:: co:u.t:cmpiat:(: <.;i.i.Y lnctir1<A iu the filling cf <J. v<::~cnncy in 

Parli<lille:ct: i.e. an unc~rtain pi.!:Lio,:J b,.c:fcrc fi11ib.g of tlk vacancy vide sec titm 

45 of t:O . .:: Cc:.:::stitution. Ther~,;:for~ iJ.J. the.;. circtimstantcs bf d-:,:Ls c.s..sc the 

e:olcctoral p:ccccs~ begun <::.t the time;; c::C :r:;.signntion. 

A;: ,-_:·i.~ction pct~tion filcz.ii :c;:-: <.::ccordancc with the provi2ior:s of the 

Ele:c£::',cr,_ P;;::t:u: .. ior.:s Act is, in thc" ci::ccuu:.star-.ccs, the app:.cop!.ict:-~ process. 

Sc.c-~ior. 3 of thr;: latter Ac~c p;cov:idcs. 

1'3. A petition n,ay b;;; prcs-~"·~C.d to the Supreme C0ur~ 
by nr,y or1c or mor~~ of ·=.:.l1e following pcrson8~ .::::.:. u: 
i;, to say -

(<:!) 

(b) in reol<1 tion to iCh'3 Reuse of Rr::proscr: t<:~ tJ.:<r:s <.:.:: ;:, 
P~rish C..:.•Ui1Cil 0 by t.i:;,c. Atton,cy-Gcnr.=r.::l ox: by <."cU)• 

c-chcr pcrsor::." 

The:. Ace prcscllts a. C0mpr.;;:h(;.;rlsi.v.;. mechanism for t.b.0 ;:;:;..•~::lt,:..llic..;..nc of 

dispu;.:"'B iTc '..he 12:lcctorc:1l clim,s,:_:.::. S~_ction 5 provid<:S fo;: public£J.tion of ths;; 

pctici..u.c1. iil('O.• scctiOI! 6 acc..ls <;Jith s ;:xvicc on th-::: rcspc.r;dr::r< wi ;;::hin ten cl<Jys 

of fili.ng, s0c tion 8 deuls \.Jith cl::.:::.. pe::i.~tion.;r v s grounds, " ~~ction 9 with 

sentd.cr::-.d ~,.o;,:1.ccs and scct.ior:s 13,14,15 ~md 16 dt;als wich <:o:vi:char::..'iv21 of 

th(.': p~:::-:>..tJ..or., death c.£ either th:.; p~tit.ionc:r or respondent <.>.nd the consequent 

rcsul·t£ c SGction 19A reads, 

"The trial of <:m clcco::-.icT! petition sh<::.ll, so £<.1:t as 
practicable consistc:><~ly ..-.d.th the ir..tcrcEt of juE-'tJ.cc 
ir; respect of the ~rial, cc!DID.cncc ~..;rithin rdn:;;·r.y Ciays 
cf t:h(! d<1tc of filing cf tr;,s; petition and be ccrrt5_lmt::d 
frcm. day to day on cvwt:y lawful day until h.s C:C)DClu­
sioD." 

A2 ~. C(H!i.plimcnt to t:his s·;;,c::-:.!.on ~ sr;:ct:icn 24 provicie::s, 
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(2) 

(3) 
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An election petition shall be deemed to be ~ 
proceeding in the Supr~ Court an,. subject 
to the provis~o.as of this Act and to any 
directions giv~n by the Chief Justic~ 9 the 
provisions of the Judicature (Civil Proc~dure 
Code) Law .:.u:i<d t:hc rules of the court shall 
so far as prac~icable~ apply to election 
petitions .. "' 

Section 20 deals with th~ mode of trial and determinations section 22 

with <lPP"'<'ls and section 26,27 and 28 w.ith the attendance of "irlt:nesses,. pa~t 

of their costs and other costs,. r~spectivcily. The petition is ad~quate for 

settli\m.ts;nt of electoral disputes .. 

T'_u.e applicant however claims" that the declaratory judgment is the 

appropriat~ process,. and even if the court finds that the election petition 

is the correct: process the Court may grant the declaration .. 

The declaratory judgment is an order of the Court declaring the 

rights cf the parties,. but such orcers are not enforceable as th~ ordinary 

judgo,ent 1s o Prof.essor 'W~de in Admi.nistrativc Lal..-,. 6th ~diti.or ~ a>r: page 593,. 

said,. 

l'Decl.arat:ory jud~ts play a large part. in privat£: 
law ~G are a particularly val~ble remcGy fur 
settling disputes ••• The essence ••• is that it 
states the rights or legal position of the parties 
as they stand,. without changing them in any way., ... "' 

However,. the parties affected by the declaration usually respect and respond 

to the crd.~;r of the court .. 

Tnc substance of the appli.cantys case iss that th~ ~Yrit uf election 

which ~~s issued on 5th April, 1994 was invalid ir, that his prier petition 

complnir±ng cf an undue return in respect of the said seat was not yet heard 

and cuncludcc. The applicant was therefore challenging the due election of 

the 3rc :;::(!spondent. and seeking to use his prior claim to :th;:~ sai.d seat - his 

pet:iticrt filGc en the 23rC: day of Ap:ti.ls 1994,. as the grc-und. fer his current: 

chall.;m.g~.. This is a dispute i:n the el~ct:oral process tru:u: fc11 s w-.ithin t:he 

mnbit of th..;; Election Petiti.cns Act. The applicant :is really sayll:g I am 

cnt:it:lec i;,:J ·the ~id scat: held by Art~hur Jones,. and that issue :is not settled 

and th.erefurs. the issue of the 'W-r:it cf election on 5th Apr:ll. 1994, is of no 

effect. bec~se my claim is still cutst:<J.ndi.ng .. 
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This Court is of the view that a claim r~-mrlns a mc~re claim!! until 

adjud1cated on and thereby ~y be elevated to the sta~ of an interest. 

The Representation of the People Act:ll section 3 and section 45 of the 

Const:ituti.ou authorised the issue cf tile writ: of election, uncortdit.ionally .. 

There was therefore an existing election.. The app1icantis recourse therefore, 

was to fi1e, a petition under the Election Petitions Act!' bccaus10 the 

electoral process had begun., He coUld ·thereby advance all his ciaims, 

by proviug his entitlement to th~ said seat, and maintain that as a conse-

quence :U: was 1not validly held by .!k"thur Janes, whose res.ignat:io:Lt 't¥as 

therefore -of no effec"t.:. consequently no 1egai basis atose for 7i.::b..r.! issue 

of the "Lit of election on 5th ~~ri1~ l994o 

A declaration is not availab1e tc the applicant in these circumstances4 

It sec-ws >to 2-e that the declaration gr<Jn:teo by the Court cf Appeal in the 

Thompson C&SC:o is probably explicable in the context thi.lt: "the s~.:at:ut:e was 

not being fcllcrwee by the Governor Ger.1~rcl in the revoking of t:he proclamation, 

and "ther.efore the court, not bound. by m:;y st:~tutory provisi.cn to give rise 

to an election petiti.or; 3 could prcr..om~cf;: en the inval.idity c·f the act.. I 

ar-.:. nut in agreement: ·that: the Tho-w:pscn C<.l.Se must be viewed as restri.c-ced to 

its finding in respect cf post-ncminat:i.cn cunduct only. In the case of 

In re :B;::;.rnes Ccrpcrati.o.n, supra, the court bel.d that there was nc lawful . 

elec"t.icn:o sz.: therefore no quest:i..:m a?r:·~se of utilizing the electic-n petition 

under "tb."' :::ta"tut:e; the prerogati.ve crder of mandamus was issued. 

In the insc.aut: case, t:he Guv!:;::rnc-r General validly ccr.::plie:d. with the 

st:a.t:ut:·e ~· ·the act ef the executive; - t:b.e el.ectoral proces ked already began. 

The electioD peti.t:icn should therefore nave been ut:i.lized. There was no place 

fer :.:h.c declaratory judgment.. The grimt of a declaration wculc.~ amcunt to 

penni:tti.a.1g the applicant by his dilatcr:iness, t0 effectively c<..ntrol the 

executive as to when they may fill a va-cancy by the issue of the writ of 

election. He filed his fermer pct:i.t:i.on on 23rd Apri.l 1993 and :ti...•-c,k nc 

steps in i.t.s prosecution until his excursion for. the order fer i.nspect:icn of 

dvcum.c:;:;.t:s v1hi.ch was obt:an.ed. on 23rd March l994o In Te:mpl.e vs :Bulmer [1943] ---------- --~------~ -----------------·---

3 DLR 649 s it l#Z.S ccnfi.:nncd that !:he pcv:er and t:i:me of is:;,-uc c-f the writ cf 

election. is the sole prerogative of the executive. In the cirCUESt:ances 
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of the inst:a.nt case the Represeni:&i:ion of the People Act and the Election 

Petitions Act which contemplate diligence and dispatch in tb~ use of the 

electoral machinery~ provide the election petition as the appropr1ate process 

to be used by the applicant. 

This Court holds that: it has no jurisdiction LO determine the 

matt~rs raised nor to ~~ the declaration on this summons. Tnis originating 

summons is accordingly dismissed~ with costs to tbe 2nd and 3rd r0spondents 

to be agrec::d or t:axoo; - certificate for counsel for each :tcspond~nt .. 

Leave to appeal granted. 
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