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_REID, J.

Keazons for Judgment

When at the conciusiom of the hearing of this mattaer in the late

afternoon, I entered judgment for the plaintiff in the smount of his clzim.

I indicated that I would put my reasons in writing early. Mr. Homeywell e

bad intimated that he would shortly file an appeal agzinst my judgment
and award.

The action by the plaintiff, a hotelier of Lucez in the parish of
Hanever, against the Natiomal Commercial Bank of Jamaicz Limited, hereinafter
called ‘the Bank', allzges negligence on the pzrt of the Bank ond its manager
at the Lucea branch,¥r. Yopp, the gecond defendant when the lstter accepted
an instrument purperting teo be z valid money order on which the plaintiff
had affixed his signature. A certain Patrick Edwards whe was neither a
party to this cause nor 2 witness a2t the hearing, had had a2 brief sojourn
at the hotel of the plaintiff. Op or zbout the 26th Lugust 1985, the former
secured the sigmature cof the plaintiff, a2 customer of the Benk, on to the
back of an instrument designeted a ‘momey order' for the sum of US$2,500.00
and purporting to be in the nawe of the said Edwards zs drawer and payee.
It is mot in dispute that thot signeture had facilitated the encashment
and payment of the ecuivzlent in Jamaican currency at the rate of exchange

then obtaining. The circumstances, from the evidencz and perspective of




the plaintiff anc Mr. Yzpp respectively, differ someshot. The ‘money order’
in evidence Exhibit 1. was raturned to the Bark, dishonoured; the Bank
reguested from the plaivtiff reimbursement, 2nd he complizd. Mot satisfied;
he comsulted his attorneys and now claims that irrepularities menifest

on the face of the instrument, support an action in pegligence against

beth defendants. The particulare of negligence read (editcd)

1. Failing to tzke .... adeguate measures to epsure
that the (momey order) was a valid instrument.

2. .ice..

3. Feiling to exercise reasconabls care, skill,
diligence and competence in..... encashing the
(money crder).

The plaintiff also claimed interest om rthe aforesaic sum at 18%
per apmum. The defencs plesded was that the secrnd dofsndant as agent
and servant cf the Bamk, had zcted im good faith and in the {ncrmal) course
of business; that having discovered the invalidity of the instrument, had
dene as entitled, namely to cruquest re-imbursement from the plaintiff and

thar the latter had complied velurtarily. Further, plezaded the cefendants,
the plaintiff
"... by endécrsing the money order had
engaged that on presentaticn, it should
be zceepted and pzid according to its
tency and thet if it were dishounoured,

he would componsate the First defendant
whe was compelled to pay 3it.”®

Specifically alluding tc the provisiens of Secticn 55 (11) of the Rilis
oI Exchange Act, they pleadud further or alternatively that

“the first defendant was a helder in dus
course and the plaintiff (thereby) pre-
cluded from denying te the defendants
the gemuinsness znd regularity in all
respects ot the signature of the drawer
¢f the sail mrmey order and all previcus
eadorsements’.

S5till continuing. the pleadings,. relying on Section 55 (dii), ibid, resd:

¥ ... the plzintiff is precluded frem
denying o the defendants that the
said money order was at the time of
his endorsement. 2 valid and subsist—
ing bill and that he had 2 good title
thereto®,

The ldefenmce alsc set up zm estcppel, that, inasmuch as the plaintiff by

indorsing the money ordexr, had thereby represented to¢ the defendants that
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the instrument hac been pruparly drawn; thereon the d:fendants had placed
reliance in making payments {(as they did). In the event, however, that
negligence should be imputed to the defendants, the pleaintiff shouléd not
be absolved from the comsequences of centributory negligence.

The plaintiff by way of reply, would aver that his signature hacd
cnly been affixed to facilitarc the identification of the person presenting
the instrument as the persor nmamed therzon as payee: that section 29 of
the Let was unavailing for the cefendants tc qualify as "helder in due

course’ as the enactment there, postulates a “bill complete and regular

of the face of it" (underiining, mine).
the :
The events, testificd /pisintiff, began with a telephope call from

the Bank, in his wordss scmebely frem the Bank - Mr. Yopp¥, and whe szid
that be was sending the meney for plaintiff te
"endorse the chegue to identify him™.

Replying tc am inquiry if the man was plaintifffs hotel puest, his
response, said plaintiff had beer in the affirmative. Thercafter, testifisd
rlaintiff, the said Patrick Edwards returned te have him sign the money order.
v“hen cross-—-examined, the plaintiff did nct evince the habit of scrutiny when—
ever in similar instameces he had signed instruments. To emphasize, perhaps,
the limited comtext in which his signature had been mede on Exhibit I, he
repudiated the following suggestion by Mr. Homeywell:

¥.... what in fzet happened was that

you simply endorsad the back so as

te assist Mr. Ecdwerds in presenting

it for encastment™.
Expressly admitted was his failure to examine the moncy corder, explaining,
in reference tc its status:

P eeces it comes iv like & certified

cheque and I endcrse it te identify

the person®™.
Admitting unequivccally that he had not checked the type of instrument, he
offered =s his reascn, his reliznce on the telephone call from the Bank.
Recanting from his earlier assertion that Mr. Yapp had been the first alleged

caller, he said: I don‘t remerber; so long®, but zdded: “enly Mr. Yapp's

veice would go like that™.
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Mr. Yapp for his pari; maintained that Exhibit 1 had been brought
to hixm by a member of staff as its value was above the competence of the
clerk to pegotiate. Yes, he bad telephoned the plaintiff whose voice he
had recognised, he said, but cnly in order to verify plaintiff's signature
"out of an sbundance of camtion®. The money order after encashment wes

degpatched in the normzl course to the Bank’s Central Controel Centre at

Feo.77 King Street, Kingstono Its irregularity only subsequently came to

1ight and is signified by the word “coumterfeit"; and alsc, the stamp-mark
“Irving Trust New York™ would support this. Foreirn drawme bilis would oot
be afforded closer scrutiny than local ones, szid he, 2s the former category
would cnly be accepteé “with recourse®. By this methcd, accsptencs would
only be accorded to a perscn holdinmg an account at the Bank or otherwise,
the pazyee having by way of jusrantee; the endorsement by somecrme so holding
zm acccunt, as in the instsant case. To Mr. Wilson, described as ‘sstute’,
this should hzave been cbvicus without the bemefit of any axplanation.
Repudiating the suggesticn »f megligence imputed to him in rpegotiating
Exhibit 1. #r. Yapp concodad; however, adding "with hincdsipht®, that the
bill on the face of it was not valid. The text of the guestion was:

"Knowing nrw what you do would

you azgree that the cheque was

not valid op the face of ie?™
Whatever his answer, it is wy vicw that the irregularity on the face of the
cheque is to crdimary scrutiny, manifest. Except for the processing stamp—
ippressions, Exhibit 1 clearly would not have reflected zmy differerce at the
time of acceptance, as coepaorad with its present state. Copveniently now,
I refer tc the more relevswmt provisicos of the Bills of Exchange Act as this

Lens o

will clear the stage for determination of the erucial issuoe By szetion 36,

ibiq

“Every pers-m whoee sippature appears
on 2 bill is prima facia deemed tc have
become a party thereto for vzlue®.

iLikewise, scetion 5& (ibid) provides zs follows:

"Where & perscm sigms a bill ctherwise
than as drawer Or zceeptor he thereby
incurs the lizbility of an indorser
o 2 holder in due course®™.
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¥ot surprisingly, the defendants in their pleadings us:cd some of the ipsissima
verba of secticn 55 of the ifct which reads:
"The drawer of a bill by drawing it -

() .iccecone

£

The indorscr of a bill by indorsing it

(i} engages that on due presentment it shall be
accepted and pald zecording to the fenor and
that if it be dishonoured he will compensste
the holder or a subsequent indorser who is
compelled te pay it provided {(£tC.) ccccococes

(ii) 1is precluded from denying to a holder in due
ccurse ithe yenmuineness amd regularity in all
respects cf the drawer’s signatere =nd zll
rrevicus indorsements.

(iii) is prucluded frem denying to his immediats or a
subseguent indorser that the bill was st the time
of his Indcrscment z valid ané subsisting Bill,
and that be had 2 good title therete,

The term "holder in due course® is explained by Section 26 (ibid) as
"... & holier whe hes takem a bill,

complete amd regular on the face of it,

under the following concditicms, namely:-

-
(ﬁ-) cCoowacsem

B eeraonen

What-ever Mr. Wilsen's impressicns wexe, it appears that having signed the
bill, he became, prima facie,a party tc it (Secticn 30) znd would by virtee
of sactiem 56 incur 1lisbility to 2 holder im due course. Even if a holder
in due course should fail sc to qualify becaus:s the bill, on the face it did
oot zppear regular and complceie, the provisicns of sectiom 55 (dii) would
enure to the advantage of such person and preclude}an indrrser from impugning
the till's genuineness an’ recularity should the latier be taxed by a sul:se-
guent indorser. Equally unavziling to him wouid be S:zcetirn 23 which reads:

"No persenm is lichle as drawer.

indorser cr zccepter of a bill

whe has not sizned as such.™
Notwithétanding Mr. Yapp's failure to caution Hr.‘Wilécn, the latter could
not have;résistedlsucceésfnlly an action against.him:-byna hypothetical
imtermedizte lindorser who'had.subscribed’ the’biil- subsequently:to. him.

The bank vis—a-vis the plzintifi Mr. Wilson should, primz facie, be in no



“ifferent prsiticn amd thersby entitled to prke a demons ac in faet it did.
But fcr the circumstances poculiar to the present case, I would sc have held
zof the plezintiffs quest fox rzcovery would have failed.

If; as wes strongly uvrged; Mr. Wilsom by his cursory examipation
°f the Lill and his sizping srwe il «xhidbit 2 want of care that facilitated

the peyee and thereby bz 23zo misled the baok, then = frrticri. was the

ccnduct of the second defimdznt whe testified that, ‘until voday' he had
net seen the presencer of Exihibit 1. This is mot o sy that such an
vmissicn, per se, cemsiitutsd a cavelier appreach. More Important is

¥r, Yapp's interpretaticn of what, for want of bettar expression, way

tw czlled the ‘guard 1imit® of the bill. According to hin bhe interpreted
it =5 "five hundred thoussnd <ollars.” The expressicp ‘NGT VALID OVER'

with the followimg intuescrz. ©o wit: S500.00 0 00" is in a form disguised

apd caleulzted to <eceiwzd, The mis-spelling "EXCATLY® preccding the
fifures $25G06.00 in red 23 w21l o5 the blurred datz 211 ie fronk-stamp

alomg the line, Ly themselves zre not sigpificant but with créinsry

scrutiny mizht have been rpotiecsd., This follows from Ez.rYapp‘s commend-
ably candid admissiom in =ffzce that ware the matter now ras integra,
Ezhii:it 1 would not be accaptal - cn the face of it. Accertzmce cof the hill
by second defendant in = prehshly impuerded moement {ap uncaleulated pisk”
oot derogating from otherwiss compebent mepagement ponsrsily) must e subsumed
under the gibrie of neglipence. If the second defendsnt’s duty of care to
the bank included the avoidame= of bills neot appearing ‘complete and regular
ca the faece® (therecf), then such z Juty must extend, medizisly, te 211 and
zny the bank's customers, particularly one whe inm good fezith appeared to
have guaranteed such & bill. The proximate cause of ths: bank's detriment
arcse from the feilure of oriimayy care on the part of its officer rather
than the guarantee by the indorser; implied upder the nyovisicms of the

Bilis of Exchange éct. Fax from baing 2 ‘party compalisd t~ pey®, the bank
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was a party whe ought not to have accepted the bill. Any other interpreta~

tion would, in my view, constitute a comstriction on the process of reascming.
Moreover, the fiduciary relaticnship between bank and customer rrecludes

apyTeliznce by the defemdmnts on the voluntariness of the rspayment which

on the evidence from the deferre, I accept. From what I hove indicated above,

it follows that the guestion of contributcry aegligence dres pot,; in oy view,

)

EXisE.

On the guestion of interest on the sward, Mr. Yzpp described the
ilaiotiff as a good custrmer but stressed the latter' s enjoyment of the
facility of s eomsiderable cvurdraft. On a reconsidered recollection, he
ccncaded, however, that the plaintiff may have alse maintained a personal
acccunt at the bank. The plaintiff's evidence that the prevailing rate of
interest ¢n deposits was 187 is unchzliernged qua suggesticn ~f a lcwer figurs
aud this tramslates dingo 127 interest awarded (alicwaoce being made for 2
éﬂﬁathird decducticn by fthe benk for remittance to Chancery). As there was
nc evidence of when the pleintiff had complied and paid the bamk, the award
of interest was set to crmmence from 18th Jume 1986 the care on which the

writ was issued. Costs were aworded tc the plaintiff - be taxed unless

2avend upon.



