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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SULT NO. WO029 OF 1989

EETWEEN DELZORENE WILSON

A X D HOPETOS CAVEN

Mr. Wendell Wilkins and Mrs. Joyce Honmeywell for Plaintiff.

tMrs. Pamela Benka—-Coker {Q.C. for Defendant.

Heard: May 25, 26, 27, 1993 & July 30, 1993
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This is an action for negligence in which the plaintiff claims damages

for injuries she received when the motor car driven by the defendant struck hor

down just as she was cowpleting crossing Windward Road im Kingston on the 3lst

of July, 1987,

The plaintiff, now 73 years old, testified that about 7:30p.m. on that

she alighted from a bus and walked to the school chilédren’s crassing ir frontc

of the Windward Road All Age School (She referred to it as a "Pedestrizn Crs. -

ing'). The crossing was clearly marked out on the road in whnite linmes aad it

was brightly lit. She intended going across the road to continue on her way

home.  She looked right towards Mountain View and saw nothing coming.

On looi~

ing left towards Harbour View she saw a few cars coming but they were way up

beyond Rockfort Police Station about 4} chains away. She believed she could

have crossed safely. 5h
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lines. When she was more than half way across she noiiced a car coming <own o

started walking across the road within the crossing

her. She walked a little faster. "By the time I about one step and a neif

from the sidewalk the car came right down on wme ané hit me.”

her came from the Harbour View direction was travelling "quite fast.’

siever heard the blowing of any horn or screeching of any brakes.

The car which hig

She

The rcad was
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about 34 feet wide in that area.

The plaintiff regzined comsciousness in the University Hospital the
following morning. She said she was in terrible pzins. Her two legs were
brcken, BShe had bruises on her elbows and around tne right eye. She speut
six weeks in Hospital. 8She was discharged on a stretcher. She rented a wolker
for five momths for which she paild $400.00, and afterwards used a walking stick
on the advice of Professor Golding for about a year.

At the time of ths accident the plaintiff was a Jdressmaker at Ting ¥ Tiag
at Upper Manocr Park Plaza at 2 salary of $250.00 par week. She resumed working
in February 1989, At work she got an average of $12.0C per day lunch money.
While away from the job she never received any salary. She spent $809.0C for
Hospital expenses aand $340.00 for Professor Golding's clinics. BShe lost her
eyeglasses valued $600.00 and used to take taxi tc the Doctor and to the markes
which costs a total of $710.00.

The pains have not ceased since the accident. She now has to walk slowliy.
The right leg is bent beccuse of the fracture -~ she now walks with a limp an
can't run.

Under cross—examination she said she had nc documents to show what Lex
salary was. Hational Insurance Scheme payments were deducted from her sqiart
The business where she worked had been sold out and the lady with whon ste
worked had since died. She now gets payment from the National Insurance Lea- to
She admitted that Windward Road is a busy road and that the azcident occured ..
a Friday evening. When she first saw the car it was travelling at a moderste
speed. 5She had a basket in her hand as she crosszid. It was the left sice of
tne car which hit her. She did not recall speaking with the defendant that
night after the accident. OShe denied that buses werc parked on the left Land
side above the crossing and that she walked out froz behind a parked bus ~ui:

the path of the car.

The Defendant's Case

The defendant testificd that on the 3lst of July, 1990, he was driving
ais car from Harbour View towards Kingston along the Windward Road between 7 and

¢ p.m. at about 25 - 30 nmiles per hour ~ The headlights were on, the road was
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very busy with traffic. It was the Friday of the Independence weekend. Vehicices
were parked on the right hand side., "Miss Wilson came from behind z bus in vhe
pedestrian crossing and walked into the car. When I first saw the plaintiff she
wight have been 6 - 9 fezt from me." I applied wy brakes and the car cams ints

contact with her. Shiz came on the bonnet and fell on the ground. it was th

w

front of the car which hit her. Ue koew that the crossing was therc as he

trovelled that road often.

With the assistanca of others he put the plzintiff in his car and took sz
¢ the University Hospital. Along the way he heard her groaning and saying che
wis in the pedestrian crossing. She told him hezr address and gave hin names of
ner children and telephons number fo contact her som. He contacteu them anc
they came to the hospital late that night. That same night he reported the
~ccident to the Windward Road Police Station and 1zft his car there to be emanir...
;ie was never charged by the Police in commection with the accident. He denicd
chat the plaintiff haé slmost finished the crossing when she was hit. "She cazu
from behind a parked bus - She shot out like a bullet.” ‘He applied his brzikoes.
bz could do nothing else to avoid hitting her.

When he was cross-czemined the defendant agreed padestrians are alwsl’s
out there. He estimated the width of the road to be sbout the lemgth of wie
court room (measured 32£¢.). He could not recall whother the plaintiff camc -
5ehind a blg bus or a mini-bus. On smerging from behind the bus the plaincizs
hacd walked about 5 fest whon she was hit. He did mot sce her immediately she

amerged from behind the bus. He did not recall how Zar she came from behin

fu
.

bus when he first saw her. "4l1l I know is that th: impact took place somewnzr:
cn the left of the road within the school crossing mayba & — 5 feet from =y iezt
Zerb wall.” Whem he first saw her she was probably 1 ~ 2 feet from the muciie oF
the road., "When I first saw the plaintiff she was in fromt of the vehicle I
can't say whether she was directly im front.” H2 coull not recall whether shs
was walking fast or slow. Hz pointed out 2 distanc: which measured 103 ce:z:z
when ésked distance the plaintiff was from the bumper of the car when bhe fivct
saw her. He was keeping = proper lockout that night. ¥If I had seen her Doiors

-

1 aid the impact would not have taken place.”
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Submission

Mrs. Benka~Coker, for the defendant, submizted that the doctrine of Res
ipsa Loquitur did not apply. The burden of proof was omn the plaintiff to prove
tas defendant pegligent on a balance of probabilities. The plaintiff’s evidenc
was not a credible version of the accident. It was her cpinion that the dufendant’s
version was far more crocdible.

The defendant owed only a comnmon duty of care and satisfied that dutv.
Even if the court accepts the plaintiff's case in its tality. the courc woulld
have to find that the plaintiff was coatributory nzgligent. The plaintiff hod

failed to take reasomable czxu of her own safery. 3ee Sharpe v. Southern Eadiwny

(1925) 2 K.B. 311 and Kerry v. Keighley El ectrical Engineering Co. Ltd. (1940)
3 AER 399. Reforence was also made to several cascs reported in Bimghai's .oz

“laims Cases, Sth Ed. pages 100 - 102 and in partizular Clifford v. Brymend {12005}

IR 134 CA. She asked for judgment in favcur of the defendant,

On the questiom of dzmiges, Counsel intimated that the claims for specisoioeu
$600; Hospital expenses $8 095 Professor Golding $340; Rental of Walker $4002
travelling expenses $685 were not been contested. However, the claims for losz
of earnings (v} and valuzd of lunch (vi) were being challenged and must be ;rov.-
vy the plaintiff. These clains ought not to be allowed. The plaintiff Jdic nc.
Produce any documentary evidence in support, exaunple Wetionmal Insurance Sclerss
carc. She had pleaded $10.00 per day yet in her e¢vidence stated she got not .3
than $12.00 for lunmch HOTEY .

In deternining danzges for pain and suffering 2nd loss of amenities, Counc.l
submdtted that regard should be had to awards mads in similar cases with sizii-c
injuries. The amount should not be Inordinately low mor sanifestly excessiva.
~ie referred to several cases found in Mrs. Khan's books on perscnal injury
“rirds and concluded that an sward of $160,000.00 would be reasonah le.

Mr. Wilkias for the plaintiff submitted thar she took all reasonable cips
i Crossing. She had waited at the crcssing before starting to cross: she hal

+oked both to the left ani to the right. BSeeing vahicles over 4 chains awey
-2 her left travelling &t moderate speed she made a cacision to cross. It was
4xt the law counsel said, that she should only atrempt to cross when the roac

absclutely clear. The plaintiff had complated over 28 feot of the road

[
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beziore the defemdant saw her in front of his car. This by itself raised & c.i.z
Iacie case of negligence agrinst the defendant which he must rebut, failing which
ne should be found neglizent. The doctrine of Res Ipsa Loquitur applied -~ 3Se:z

the Judgment of Mr. Justice Smith in Clifford Baker w. The Attorney General and

another (unreported) C.L. E. 274/83.

The instant cas¢ is not one in which the plaintiff came from the near sic.
of the defendant.

Counsel submittad that not only had the defenduur failed to rebut the ardis
facie case made out agaimst him but in his own evidence he admitted negligenoi.
i@ asked the court to say that defendant was the sole cause of th: accident. LF
court finds the plainiiff contributed her liability should not exceed twenty-Iive

percent.

On damages for pain =mnd suffering Mr. Wilkins recferrzed to several cases -=

v& reasonable,
Mr. Wilkins applizd for and was granted leave to amend the statement of alolm
for loss of earnings to read from 3lst July 1387 to 30th January 1989 78 weeks
st $250.0U per wsek = $19,500.00 and for lunch for same period at $12,0G0 pure vz
= $41,680.00. He said that although no documentary evidence had been provide’

these claims have been unchallenged and are reasonable.

Findings
The plaintiff gave dotailed end cogent zvidence as to how she received & .-
injuries. It is thereforz im my view inappropriate and unnecessary to rely oo
the doctrine of Res Ipsa Loguitur as dome in the particulars of negligence. Lnt.3

cage 1s clearly distioguished from the casz of Clifford Baker v. The Atturret

General (Supra) where the plaintiff did not know what hit him or from wher:

CAameE .
At the end of thz plaintiff’s case there was r stromg prims facie casz “nr
wns defendant to answer. He attempted to do so. In his evidence in chief .

szid the plaintiff “shot out like a bullet® from behind 2 parked bus. That she
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wag 6 - 9 feet from him when he first saw her. In cross—examination he dic not
sze her when she emerged from behind the bus and 4id not recall whether she walks3
fast or slow. That the plaintiff was hit 4 - 5 feect from the kerb ~ he dié not
recall how far she came from behind the bus when he first saw her;she was
srebably 1 to 2 feet passed the middle of the road wher he first saw her; when he
iirst saw her she was in front of his wvehicle. This painted a very confused
sicture of what happened that evening and 2 clear indication that the defendanc
wzs not keeping a propar lockout - He ended this aspect of his cross—examinaiio
in this way - "If I had seen her before I did the inpzet would not have occurrad.”
The defendant was awarz of the crossing and the pleiutiff's evidence that it wes
origntly lit has not been challenged. What then prevented him from seeing ths
plaintiff as she crossed the street from the opposiis cide to where he was driving’
Surely it was not the bus which he claims was parked over on that side.

-Both parties agresd that the road there was fairly wide - over 32 feet.
with the defendant’s ear over 4 chains away, I find that it was reasonable for
the plaintiff to attempt crossing the road. Although she was not within a
”pedestrian crossing” as such, it was reasomable for hor to expect the car ic
giow down or stop if it camc up before she completad the crossing. I f£ind thas
chz defendant was not keeping a proper lookout and thereby failed tc see ths
plointiff in time to avedid hitting her. On his own admission the impact was .
the plaintiif was just 4 - 5 feet from his kerb wall.

The note in the czse referred to by Counsel for the defence in Clifford o

Srymond (Supra), reads

"Whilst walking across the rcad on a zebra ersssing
the plaintiff was struck by a car coming from her
right. Sh2 was thrown or carricdé 4 -~ 5 foet and
sustained serious injuries. ©She was iU feet on the
crossing when hit. The Judge found nn the available
evidence that the car, travelling nct more than 30
wph bhad Leen abcut 75 fzet away when e plaintiff
began to cross. He considered whethar the plaintifif
was gullty <f contributcry negligence in stepping
on to the crossing when the zproaching car was with-
in 75 feet to 80 feet and decid.d she was not.

HELD, ON APPEAL: The plicintiff should bear 20% of
the blam:. Rules 13 and 14 of the 15586 Highway
Code resguire a pedestrian not only to allow
vahicles pisaty cf time tc slow down or stop be-
fore starting to cross but also to look right and
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left while crossing. If the plaintiff Jdid not
look at the approaching car she was negligent;
if she did look she should have sezn the car was
near enough to make it doubtful whather 1t would
pull up. She must also have been guiliy of a
measure of negligence in having failed tc keep
the car under obscrvaticon as she proczseded to
cross the road. If she had she would have sezen
it was not going to stop and could have allowed
it to pass.”

1 too, have consiicred whether the plaintiff was guilty of contributory
negligence and find that she was not. She had looked both sides of the road
sofore crossing. The defundant's car was over 4 chains away when she commenced.
2. looked at the car on at lsast three occasions as she crossed - the car was
Lgpreaching at normal spead. She increased her walking speed -~ She had coversc
nc least 28 feet in the crossing when she was hit. This case is clearly cis-
tinguished from the reference case.

I find that the defendant is wholly to be blamed for this accident. The
vizintiff crossing thz read did not place the defendant in any dilemna. GHe ha.

2aple time to see her amd he failed to do so through his own negligence.

On the question =f spacial damages the following were agreed

Hospital sxpenses 3 809.00
Professor Golding's fes 3 34G.00
Less of Speetacles $  600.00
Iravelling expenseas $  0685.00
Rentzl of Walker 3  400.00

Although the claims for loss of szlary and loss ¢f lunch money have mot bezn

supported by documentary evidence I am prepared to allow them - thay are not

warzasonable -

Loss of salery for 78 weeks @ $250 por week $19,500.00

Lunch money for 78 weeks @ $16 per day

(5 days per weck). $ 3,500.00
Total $26,234,00

fedical report admitted into evidence from Professor Golding dated Janunr

et

i3, 1988 showed that the plaintiff suffered the following injuries:-

Fractures of the dist2l third of both femurs; a fracture of the upper and lef:

i

Yim®
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tiba and fibula. A fracture of the left and right superior rami of the pelvis.
In his last report dated Cctober 10, 1991, Profzsscr Golding said that the
plaintiff “reached maximui medical improvement in April 1388 having a2 permencnt
impeirnent of 30 percent of the right lower extremity duc to the marked bowing
of the right lower femur, instability of the knee and subsequent traumatic
archritis, This takes int> account the 1 inch shortening of the right lower

cxtremity compared with the left. There is a 5 degres hyperextemsion of the

}-t
iy
o

tnze with a loss of full flexicn., T would assess that the impairment of the lefs

iower extremity is still 20 percent, giving her a whole person iwmpairment of

12 percent.”

The case of Harold Ellis v. Edward Miller ~ Voi 1 page 39 was referred to

oy both Counsel, Mrs. Benka-Coker claims it is more szrious than the instant

[

ase. Hr. Wilkins says othorwise. TIn that case the plaintiff suffered fracturs

0

»f the left and right femur and dislocation of right kip. The permanent parcial
aisabilities were 20 percunt on the right lower lizmi ~ 5 percent on the lzft
iower 1limb and 5 parcwnt right hand. The court awardzd $16,000.00 for pain and
suffering.

I think this case is 2 feir base to work from. It is the mpearsst I coulo
find from the cases rzferred to. In view of the cthor fractures and disebilizi.c
suffered by the plaiutiff in the case on trial, I find that the injuries in .7z
instant case more serious. I1f the instant case was heard in 197% when thez caus
under reference was heard I think an award of $25,000.00 would have been madsz.
Wien this sum is converted due to inflation it would ba equivalent to $404,514%
using the Consumer Prices Index for May 1993 of 437.2.

The plaintiff is now 73 years of age. That sux shculd be scaled down cu.
s her age. I think zu award of $%300,000.00 would bz reasonable.

Accordingly, there shall be judgment for the plaintiff with damages eszisaal

%5 follows:-

Special Damages - $26,234.00 with interest =t
3% per annum from 3lst July. 1987 to date of judgnent.

General Damages - Paiv and Suffering and
ioss of amenities ~w——- $300,000.00 with interest at

3% per annum from the date of the service of the writ to the date of judgumsnt.

There shall be costs to the plaintiff to be taxsd if not agreed.




