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DOWHWER, J.&.¢
- Before Malcclm J. in the Supreme Court, the
appellants Win-Doors Limited and its managing director and
nmejority sharehcider Denris Howell brought & summons To

strike out the petition of the respondents Lteve Bryan,
%annie Brown and Donald £pence. They were the minority
sharenolders as well as directors. The reliefs the
appelliants sought were ag rollows -

(1) That the Petition be struck out
as an abuse of the process cf
the Cou:t, and ne removed Tfrom
the file cof proceedings.

{2) That in the alternative the
Petiticners herein may be ordered
within ten {15} days to give
security for the costs of the
Respondents ¢f the Petition herein
in the sum of 530,004.00 and that



“pending the giving of such secuxity
any further proceedings in the abeve
matter be stayed.®

Malcolm J., dismissed the summons and his order and reasons

ol

for judoment suggest that he rescrted to the affidaviis
filed before coming to his decision. The relevant part
of his cider reads -

M ecenwes-s &0G UPONR reading the
affidavits of Dennis Hewell sworn to

on the 1lgth January 1%9%0 and 8th February
19%0 and the Affidavits of Eteve Brvan,
Raznnze Brown and Donald Spence sworn to
on ihe 7th February 1590 it is hereby
crdereds

{1} ‘That the Swummonsg dated the
22né January 1590 be dismissed.”

Thne inference from the summons and the order is
that the learned ijudge reliec¢ on the summary powers oI the
court to resclve the issue before him. The appellants
had contended below and in this court that the summary
powers were sufficient to decide tirar the minority share-
holders ccompliaint of uppressicn should be dismicsed at the
threshold. Bgually, the praver for a wihding-up order

being demurrable should also have been dismissed on a

to

{.'"

preliminary pcint of law. Tne purpose of this appeal is
determine whether these contentions of the appellants
ware ccrrect.

Was it permissible to seek aiternative

reliefs in the‘pbtition pursuant to
Secticon 196 and 202 of the Companies Act?

The appellant’'s initial thrust was their

3rd ground of appeal which reads -

{3} That the Learned trial Judge
urre in failing to fand that
the relief provided by Section 138
and Section 203 ¢i the Companies

3
Act were mutually exclusive and the
Petiticners/Respondents were therefore
precluded from ¢laiming relief Lnaer
those sections in the alternative.”




In England it is common ground that both the rules of
procedure and section 214 of Companies Act (U.K.) permit
alternative averments for winding up the company and for
seeking relief for mincority sharehclders who complain

of cppressicn. in Jamaica on the other hand thetre is no
provision in Section 19t of the Companies Act (The Act)

dealing with

=

incrities and coppressive conduct fcr the
alternative relief of wincing-up. BSectizn 15¢ of the
civil Procedure Code governs aliernative averments
generally and that section reads =

Yibd, Subject o the following
secitions of this title,; the plaintiff
may unite in the same action several
causes of action, but if it appear to
the Court or a Judye that any such
cauces of action cannot be conveniently
tried or disposed of tcegether, the
Court or Judge may crder separate
trials cof any of such causes of action,
to be had, or may nake such other

ocrder as may be neressary or expedient
for the separate &sposal thereof.”

This section igs relevant becausé the Winding Up Rules 1349

U.X. are applicable to Jamaica »y virtue of Section 323{4)
of The Act. kule 227 reaus -~

"1n all proceedings in or bercre the
Cocurt, or any Judge, Registyrar or
Officer thereof, or over which the

Court has Zurisdiction under the Act

and Rules, wnere no other provision is
maée by the Agt ¢r rules, ths pragiice
precedure and regulations shall unless
the Court otherwise in any special case
directs, in the #High Court be in
zccordance wiszh the Rules of the Supreme
Court aznd practice of the High Court,
and in a Palatine Couri and County Court
in accordance, a6 far as practicable,
with the existing Rules and practice of
the Court in proceedings for the

adminiscracion of assets by the Court.”
(Bmphasis supplied)

In all proceedings must include ‘causes’ *suite’ ‘action’
or ‘matter' as dgefined in Secticn 2 of the Civil Procedure

Code, Moreovar, cection 4 of the Civil Procedure Code



specificaily states that -

B eseseesscand 2ll suits which
previcusly to the comuencement of the
caid Law were commenced by bill or
information or cause petition in the
Court of Chancery, oo by & citation Or
otherwise in the Lourt of Grdinary. shall

be instituted in the Hiyh Court by &
proceeding to be called an action."

Since Section 154 of the Civil Procedure Code permits

)

tihe “oinder of the causes of acticn in tl

)

e petition, the speci~
fic complaint of the appellants that the relief of winding-up and
relief from oppressicn coannot be foziied in the same pétition id not
well founoed. ‘rhis was the substance of Mr. Goffe's submission ana
it was a complete answer Lo the appeliants argument. The result
ie that, on this yround, the appeilants have failed.

But although this submissicn fziled in relation to the
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joinder of claims for relief pursuant to Sections 154 and

he principie enunciated by counsel for

T

of the {ompanies act, 3

amely that there are specific limits to the
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joinder of causes ©of action in a petition, is sound. A

8]

eedings by virtue of a statute

i

serition can only institute prce

{

wing reliefs prayed for in

e

or rule of procedure. ‘The folil
+he petiticn would have to be scught by way of writ of swEnons
or motion ur otherwise than Dy petition. They are to be found at
p. 7 of the Record -

“{a1l A declaration theal

cu w
ach of his fiduciary duties
Company;

() A declaration that Dennis ¥ well 1s a
mrustee for the Company of all the monies
+hat he hag reccived wrongfully:

{¢j an account of what is due from Dennis
gowell in respect of all monies, profits
or yains which would have been realised by
the Compeny but £for the wilful defautlt and/
or neglect Dy Dennis Howell and/or the
breach of fiduciary duty owed by
Dennis Howell to the Lompany;

o

an order for payment by the said
Dennis Howell to the Company of any
such moniesz received by

d Dennigs Howell zna/or any sulb found

—
s



Gue upcn the taking of su
acccunt, with interest thereon

=t 20% or at such other x

at the date of the corder may seem
Sust

Dennis Howell

An order th Fod
e for all debts

is perscnal i
that he nhad incu
the Lompany
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interests and that he take immediate
steps tc relezse and/or indemuxfy the
Company ifrom any liability therefor;
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: icn that any meeting of
the Company and/oxr of the Board of
Directors for which your Pecitioners
were not properly served nocice 1is
null and voic and of nc effect;

{3} &such further cx other relief az may

2{g} an ordexr that Deunis Howell purchase
N your Petitiocners® shares at a fair
value;
{hi  an crder that a Heceiver/Manager
ot the Coupany by appoinited;
{1} urithe ¥ in the slternative, an

g:aer ;Eat the Company De wound up;"”
were pernissible by petition pursuant te the Companies

o Act. The upshot of this is that it would have been
appropriate for the appellants to ask that seven cf the
celiefsg be struck out or that the whole petition ought

ro have been struck cut as the preponderance of the reliers

o sought were not permissible by way of petition.

£

whe court found it had jurisdiction to hear

the petition as it stood. In s8¢ doing, it relied on the

affidavit evidence supporting the peticvion and the

The Petitcion and all the
nffidavits filed in this matter show
+hat cthere was and ig an acute conflict
between the parties herein and that
thare are several triable lssues.”



s the learned judge had no Jjurisdiction tc make
such a finding, this led t¢ a furither er:or which wiil
be adverced to when ground i of the Notice of Appeal
. pertaining to abuse of process;, is being addressed.
Was the petition to wind up the
Company pursuant Lo Section 203 (£)
cif the Companies Act Gemurrable

because the respondents failed to
aver that the co¥pany was sclvent?

The object of Win-Doors Limited was -

“{a} to carry on the business of
manufacturers, merchants;
imperters, exporters, repairers
and agents for the sale and
purchase of and gealers in
windows, window frames, 4cors,
door frames, store-fronts;
partiticns and meterials of all
kinds capable of being used in
connection rhorewitihng®

v
o]
Y

#{b} to buy; sell, manufacture, repaly,
convert, alter, exchaonge, lot ox
hire and deal 3 I £
articles and things which may be
reguired for any of the purposes
of any cf the said businesses,”

for them toe state chelr gualification zs sharehcliders.

what section rends as follows -

{£} the Court ic of opinion that
it is just and eguitakle
thzi the company shounld be

As for the manner in whicl: the respondents stated their

"
-
G
%

standing to institute proceedings, uere 1is
paragraph 6 ¢f the Petitcion sets outr the claim -

G, oul Pe 1ticner bonald Epence
S : the Memcrandugan of
Bsscciatiocn of the Company for 754
snares wihile vour Petiticoner

Steve Bryan and yvour Petiticaer




¥

-

Dannie Byown subscribed for
58 hareg each:; Dennis Howell

a
FHTR
subscribed for 3,250 Shares.

vy

vennis dowell and your Petitioners
were all named as the first Directors
of the Company. DOennis Howell was
o appo*r rec Manaying Director andg vour
' Petitioner Hannie ﬁrown was appointed
Company Secretary.”
it was not stated that the company was soivent
and that on a winding-up there would be a tangible
interest for the petitioners. It was this failure, that
ve force to the submissicn that the petition was
demurrable and cught to have been struck cut. Legally,
a company is & separate entity from its menbers and on
principle the courts are of the opinicn that a fuliy

paid up member ocught not to be permitted to petition to

winG-up a company unless there are good grounds tc do

on its dissolution. HMr. Goffe however, contended that
the plain language of Section 206 (1] does not support

such a principlie. That section reards ~

"a0E .~ {1} On hearing a winding up

- setition the Court may dismiss it.
or adijourn the hearing conditionally
cr unceonditiconally, or make any
interim oraer, or any other order that

it thinks £it, but frc Court shall not
refuss t¢ make a winding up order on
the ground only that the assets of the
ccompany have been mortgaged to an

o amcunt egual to or in excess of those
assetsz, or that the company hag no
assats.” {Emnphasis supplied)

Volune o, 3rd ecGiticn of Halsbury's Laws paragraph 1043

and Volume 2 (19G0} 17th edition of Palmers Company

EPrecedents p. 48 were cited in support..cf this submission.

“he learnea authors contend that since there was no

ambiguity in the emphasised words in the U.X. Act, then

rhere was nc need to specify solvency since 1907, as
this phrase first appearsc in the Companies Act that

year.



v e e

These words cannot be understood without

refarence to Section 283 {f; {(supra}. This secticn
speaks of specific circumstances iL.w., ' Just and eguitaple’

in which & company may be wound-up 2y the court.

Section 206 {i) stipulates the cxders the court may make

on hesaring a windaing-up petition. It may wind up generally

even: if the company hag no assets. To return to the

crucial wordes "iust and eguitable® they empower cie court

o take into account eguitable principles in deciding
whether a company ought to be wound-up. in this regard;
the cuurits have ruled that in the spec:al circumstances
where a fully paid up ehiclder petitions tc wind-up &
company, he must aver and prove that he would have =z

tangible interest on its winding-up by the court. Where

the petitioner has not averred a tancible interest, the

court would not hear the winding-up petition on the merits

and Section zL¢ would not come intg play. The courst,

Ly Tesorting to eguitable principles as Section 203 (f)

.

the statute crdained, would use its inherent powers te ©i

of

ismiss

the petition in limine, on the ground that the petitioner

ot

had noe locus standi. This zpproach is an ill

the generality of legislative provigicus Leing harmoni
th the commen low appreach ©o individual cases fox &
Lust and eguicablie”™ result.
Tale the case of Re Westbourne salleries Ltd

“ithe relief in fact soughit on this
petition is an order that the personal
respondents, Mr. Hazar Achoury, whom

T owill call My, Wazar, and his son
Gecrge achoury, whom I will call George,
may be ordeiea to puicha e the
petitioner’s shaves in the respondent
COmMpPany ; Weszbourpe alleries Litd,
Alternatively, the petitioner asks for a
winding-up order. It is common ground
that the company is solvent.”®

£

sed

ustration of
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There the petiticner recognised that he was obliged to

plead with particularity in paragraph 10 of the petition

15, @ CompaEny Das in recent years
been making a net proiii before
providiag for Jdirectors’ remuneration
of abo £5,000 a year {after such

n there is a small loss).”

s rbourne Galleries Liud., {1972) 2 A1l BE.R. 492

The following extract from the speech of Lord Wilberforce

at p. 300 states the principle of interxpretution where

iscretion of

principles. K

the court is to be exercised on eguitable

e said -

Ny -
O 3
i

*aust and eguitable’ prco
notg as the Tesgonﬂeucs &1
tie one party to disregyara
icoation he assumes by entering &
aor the court te dispense him
it does as equ4+v always Goes,
the court o subliect the exercise
Mﬁuhcm to ej uitable considera-
tnat is, of a
uar@cter ax1€ing between one
dual and ancther, which may make
t; Or inequitablep te insist
1ghits or to exercise them in
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in the particular situation of a company

which was akin te a pavcrership, these words are of

-
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Willcocks & Co. Ltd., 11973 2 211 E.K. §3

where Plownan

the principle.

J. cited the case whigh first stated

EL p. 95 he said -
" Let me first of all dispose
cf one peint which was submitited by

counsel for Hr. Dutch, ndmeiyp that the

allegetion in para ¢ of the petition,

that

in a Mlndlﬁg np there weuld be a

considerable surplus for the two share-
holders?, iz not enough without
further evidence to support it. <CJounsel
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“refoarred me LC what W ]

Sir George Jessel MR in che Court of
Appeal in Re Rica Golc Was

(31879 11 Ch, D 36 ot 43

‘That being hls position, and
che rule beiny that the Petitioner
MESE succeed upon allegaticus
re proved, of course the
muet shew Lne Court

milegaticn that ne
interest to
ask for the

of the company. L
icient interest,” fox
L legation of a surplus
bable surplus will
igrent,’

for Mr. Dutch submits that ig &all
nh whi

ne: re. 't‘he petiticn Wit ch
the court was concerned in that case wag
a petition by a shareholder wheo was not
& direccer of the company. The petition
in the present case is Ly someone who is
cne of the two shareholderz and one of
the cnly two directors. 1t is, thexefcrey
Gifferent from the posaition whi
prevailed in the iica case (187 9} 13 Ch D
3%, and I think that pare © of the

petition, read in conjunction with the
affidaviic, {o which I have already
:ferved, ls sufficienc prima faci
idence that there would be a surplus
v the wembers in a winding up.”

clear statement of the rule that a petition

rrable if there was a failure to allege that

be a surplus on & winazing-up comes from the

Re Reilador Silk Lid, {1%63) 1 all BE.R. at

ity in which

enly previcuﬁ atvthori
nas hed on appears
d

e c

te be Re H.4, Hawken, Litd. (195U}

2 21} E.R. 408 which was decided on a
cuestion of coste. in that connexidn
it pecame relevant for Wynn~Parry, S..
to consider whether & &, 210 petiticn

would be demurrable, if it omitted an
allegation that on a winding-up there
would be a surplus for contributories.
in the course of his Jjudument he said
this

It ig said, in the first

place, cn behalf of the respon-
gents, that the costs in r"z.uar,dcmon
which relate only to the matters
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" "zlleged in suppoit of the
relief claimed under s. z1C
of the zZct ought, in any
event, to ke disallcwed,
because the petition, so far
as that reiief 1s concerned,
was demuryxable on the face
of it. The condition, on the
existence of which the
Jurisdiction of the court
depends, is that ‘the facts
would justify the making of
z winding-up order on the
ground that it wgs just and
eguitable thet the company
shouvld be weocund-up’', i.e, that
if the petition had been
presented as a contributory’s
petition for the winding—-up of
the company, the court could
have made such an crder: see s.
216 {(2) (k). The petition, as
I have said, contains an
allegation that the company is
insolivent and unable to pay its
debts, and, therefore; 1t is
said, it is demurrable con the
face 0f it. Prima Facie, this
would appear to be so. A
contributory is not entitled io
a winding-up crder unless he can
show that he has a tangible
interest in the assets in a
winding-up: See Re Rica Gold
Washing Co. {137%) 1i Ch. D, at
p. 43, per 8ir George Jessel, M.K.;
and an allegation that a company
has no assets and ig insclvent has
peen held o disentitle a
petvitioner to such an ovder: s
Re Xzsglo-Slocan Mining & Financial
Corpun., Ltd (191C¢) wW.ud. 13.° °

e

[t

i
cr
u

Similar statements were maGe in Bryanston Financ

v. de Vries

9743 L All E.R. ZE.

There are however, excepticns to the rule and cne

formulated by Pennvcuick J., in In Re Hewman v. Howard Ltd

1 Ch. 257 and Oliver J., followed it in In Ze Chesterfield

=

Catering Co. Lta (1577} 1 Ch. 373 at 379 where he said -

M weeese-. I GO not think that as the
law now stands the exception goes
beyond thiss: that a petition will not
be regarded as cemurrable on the
ground of the petiticner’s lack of
locus standi if his inabkility to prove
his locus standi is due to the ,
company's own default in providing him
with information to which, as a member,
he is entitled.”

was
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It is necessary to reiterate that all the respondents

2
g%

were directors., Section 142 (5) of the Act imposes on the
directors the respcnsibility of ensuring that the financial
records be kept in accordance with the Act. &lsc they have
access tc the auditors. How then can the respondents
legitimately seek to be within the exception on the ground that
they were in the dark regarding the solvency of the company”?
Further, they have, in their petition said that before it was
presented, they were in possession cf the financial statements
for the vears December 1982 -~ 87 so the only missing year was
1%€5. In that situstion the respondents could have averred
the sclvency cr ctherwise of the company.

in the light of the above, it is appropriate to strike

out the prayer to wind-up the company pursuant to Section 293

It is now necessary to turn to ground 1 of the KHotice

of Lppeal which contends that the summary powers of the court
ought to have been used to dismiss the respondents' petitien
which complains of oppressive conduct by the appellants, because
a hearing thereof would be an abuse cf process.

Was the minority shareholders’ compiaint

of oppressicn pursuant to Section 196 of
the aAct frivolous or vexatious or an

abuse of the process cf the couri?

{a) pursuant to 23& of the Civil Procedure

(k) its inherent Jurisdiction

-

38 of the Civil Procedure {ode reads -

[

on

e

A8 to {(a}, Sect

"238. The Court or & Judge may order
any pleading to be struck oul on
the ground that it discloses no
reasonable cause of acticn or
answer; and in any such case, or
in case of the action or defence
being shown by the pleadings to
be frivolous ¢r vexatious, the
Court or a Judge may order the
acticn to be staved or dismissed,
pr judgment to be entered accerding-
ly, @&s may ke just.”
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2

The hearing below tock place on sth and Sth February, 1550 and

3

an oral Jjudgment was delivered 16th February, 1%50. In that

judgrent Malcolm J., examined cthe affidavits and nkis reasons

petition to determine if the respondents were bound to fail

because the averments could never amount to coppréessive conduct

3,

by the appellants within the intendment of Section 155 of the

Act. Bramwell B staved the test thus, in Castro v. Murray (1875)

0 Ex. 213

(ad

w

¢t

[

-

<
|

faet

*This action, therefore, is pretenceless,
anéd has properly been stopped. I ¢o nct
gay it was malicious - in one sense; it
may be said to be vexatiocus -~ but it is
absclutely groundless, and it is one in
which the Court, in the exercise of its
discretion, ought to stop the proceecings
as being an abuge of the process of the
Court.”

An application of this principle to this issue was Five HMinute

Car Wash Servigce Lid (1988} 1 W.L.X. 74%, where & petition was

dismissed cn & preliminary point because the allegations could
not in law amount tc Cppression.

The learned trial judge in dealing with his statutory

" (¢f course I am not unmindfiul that
Miss Phillips had not vet spent herself
and took the matter one step further.
She submitted that the Petition should
be struck out as the affidavit verifying
it was merely a Statutory affidavit and
to guote ner 'something more than that
ig rvequired.' In her view an essential
requirement was omitted which is
necessary under the Winding Up Rules
and the Court has the Jjurisdiction ‘to
stay an acticn in limine if it amounts
to zn &buse of the process of the Court.'

by

L5



Az there was no affidavit to support the petiticn with regard
to oppressive conduct, in rejecting the submission of the
appellants, the infevence is that the learned sudge considered
t+hat the zllegations of oppressive conduct were sufficient for
the petiticn to proceed. The statutory provisions must o
considered.

Section 196 of the &ct in so far as is material, reads

“19¢,. (1) &n application to the Court
may be made by peticicn for an
order under this section either -

(z) by any member of a company
who complains that the
affairs of the company are
being conducted In a manner
cppressive to some part of
+he members {including
himself).

\b) a # 8 8w ¢ DO B O O H O ®E B OO0 N PL O SO R B LD 00

) if on any such petition the

urt is of opipnion that the company’s
£ s are being conducted as afore-
id, the Court may, with a view o
bringing to an end the matters
complained of, make such order as it
rhinks fit whether for regulating the
conduct of the company’s affairs in
future, or for the purchuase of the
shares of any members o¢f the company
by othex members of the company ox by
the ¢ompany, and, in the case of a
purchase by the company, for the
redyction accordingly of the company’
capital, or otherwise.”

45 all the respondents were directors, and therefore
in the majerity, they could have called directors meetings

4

regarding the management of the company. &lso to be noted is

the difference previously adverted to in the U.X. legislation

4

regarding oppression. In that jurisdictiocn, once oppression 1s
alleged and prboved, the statute provides for the alternative

relief of winding-up. See Ebrahimi v. Westbourne Galleries Ltd

$72) 2 All B.R 49%Z. In Jamaica, on the other hand, the

|_,.

statutory remediss are designed to bring an end to oppressive

conduct, by regulating the conduct of the company’s affairs in



the future, or by the purchase of shares of the minoritylby the
other members of the company. Winding-up is not an alternate
relief.under Section 136¢ of the Act.

Cn jurisdiction to hear and determine purstant to

Section 196 Lord Cross puts it this way in Ebrahimi v. Westbourne

Galleries Ltc at page 505 -

"Tg give the court jurisdiction under

this section the petitioner must show

both that the conduct cf the majority

is ‘oppressive’ and also that it

affects him in his capacity as & share-

holder.”
In this regard, it should be relterated tihiat apart from the
order which sought ©o wind~up, pursuant to Section 203 {f), the
orGer which scught to compel Dennis Howell to purchase the shares
of the respondents and the prayer to appoint a Receiver and
Manager, the other oxrders sought were not available as statutory

remedies under the Act.

ve conduct? i geod starting point is

i‘-h

What is oppress

-y

ct

~O

e
9]

at 342 where Lord Zimonds had this to say -

"My Lords, upcen the facts, as I have
outlined them and as they appear in
greater detail in the judgments of
their Lcrdships cof the First Division,
it appears to me incontrovertible
that the society have behaved to the
minority sharehclders of the company
in a manner which can justly be
Gescribed as ‘oppressive.’ They had
the majority power and they exercised
their authority in & manner ‘burdensome,
harsh and wrongful' - 1 take the
dictionary meaning of the word.”

Gordon J.A. {ag) has helpfully brought to my attention

haberg v. Pederson (1975) 13 J.L.R. which has a useful collection

of other cases on oppressive conduct. 1t is in the light of these

Gefinitions that the ground of appeal must be resolved.

cish Co-operative Wholesale Society Lid v. HMyers (195%) &.C. 324
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That ground reads =~
“i. That the Learned Trial JSudge

evred in law in dismissing the

application of the Respondents/

appellants for an order that the

FEtithP be struck out as an abuse

cf the process of the Court and be

remov cd from the file of proceedings.”
in the petition, the respondents firstly complained that no
directors meetings had ever been held, nc dividend had ever
been Geclared, theie wag no general meeting and also no
chare certificates were igsued. However, as previcusly
stated, the respondents weve the majority directors. They
could have decliared a dividend and they coulc have called a
general meeting. “he peint is thac none of these allegations
could amount tc cppression by the appellant Howell as the
majority shareholidex.

As t0 the seccnd and third complaints, the

allegzation was tnat Dennis Howell purcnased & horse, retained

the prize money and that he alsc bought an apartiaent cut of

7t
=

the company's money «g well as & house. hese are allega-

tions of criminality or breach cf trust on Howell's part

et

and it would be straining the language cf Section 196 of the
ACT to cover investigaticn into these matters. norecver,
Section 25 of the Larceny Act provides the appropriate

safe~guards in prouceedings where allegations of this nature

are made. That secticn reads -

25. Bvery person who, being a trustee
cE any proawlby for the uge or benefit
either wholly c¢r partially of some cother

pezsun, or for any public or charitable
purpese, with intent to dgefrand, converts
o dpﬁ;bpflctEQ it or any part thersef
+c or For its own use or benefit, or the
use or benefit of any person cother than
the person entitled thereteo, or for any
pg“pose other than such public or charitable
purpose, or ciherwise dizposeg Ol oY
destrovs such property or any part thereof,
chall be guilty of & nisdemeancur, and con
convicticn thereof liakle to imprisonment
with haré labour for any term not exceeding
gevern years:
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Provided that nc prosecution
foer any offence included in this
s

{a) by any person without
the sanction ¢f the
Director of Public Prosecu~
tions:

{z) by any person wno has taken
any civil proceedings against
such trusise, withcut the
sanction also of thie court oF
Judge before whom such civil
proceedings were heard or are
pending.,"”

gimilariy, the allegation that Howell made 5400,000

vy

s
)
(=

illecal deal which evacded ezcise duty is an cffence under
zhe Excise.Duty ot and ought te be reported tc the revenue,
if it is a serious complaint. Such an investigation is
sutsice the scope of Section 1%¢ of the Act.

as for the other three allegaticns, they were
equally inappropriate as charges of oppressive conGuct. The
first is a complaint as to how Howell as managing director
fiiled the crders made t¢ the company. There could ke no
opprecsicn of sharehcleers in that regard. Tre second relates
ro the dismisszal of the respondent Bryan., That may oe an
instance of wreongful dismissal as an employee, but not

Eag

oppreszion of Th I3

vy - . - - L .
der, Then chere i3 the

i__!

hareho

N

Bryan as a
allegastion chat Howell kept the recorvds te himeself; but
cne of the respondents Rannie Brown wasg the secretary who
has & responsibility for suca recoxds. It is Jdifficult to
see now chip could be the basis of oppressive conduct on the
part of Howsell.

i+ should be noted that not every civil or
criminal allegation conceraing a company finds relief uncex

che Act. See L.p.P. V. Schildcamp (1971 A.C. 1. &lso to

L

be noted was that in ke W.R, Willcocks Co. Ltd, {18735

2 nll E.i. $3 Plowman J., Struck out a petition on the grouna
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that it was unparcicularised and frivolous or embarrassing

.44

vithin Section 22% of the Civil Procedure Code. By parity
of reasoning, it must be good law to strike cut this
petition on the grounuy that it was an abuse of The process
of the ceourt cr frivelous or vexaticus to presant it.

For even assuming the allegations are truthful, it was bound
te fail as the proof cf the averments could never have
amounted to cppressicn within the intendment of Section 196

of the acc., Another approach would be to find that since the
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oule 1ot amount to oppressicn pursuznt to
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have had nc jurisciction teo

been argued here, ovr considered below, it was open to this
court to take the point.

s to o}, the alternative app ch adopted by
the “uage was to vely on the inherent jurisdiction ¢f the

court to determine whether it was appropriate to use the
k
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The relevant passage in the Jjudgment below at
p. 50 ¢f the Record on this aspect reads as foliows -

¥ IY, it ceould have bzen shown
nefore me that on the gvailable
evidence the Petiticn presented
woild be bound to fail on ail the
reliefs sought I would have been
m;nded “o agree that irs £iling and
~azentation was clearly an abuse of
ne process cf the Court, "

in amalysing thig passage, the Lirst peint to note was that

the learned Jjucye zesumed that unless it was established
by the appellant or the available evidence tnat “all the

reliefs scught® were “bound to falil”, then he was not



empowered to strike out the petition. The reliels sought

were set out previoucly and to reiterate, cnly three at

j=

{gy. (hy and (i) which scught an order that the appellant
weuld purchase the petitioners shares at a falyr value or
in the aliternative thav the company cught to be wounc-up

or that & veceiver ¢y manacger be appelinted were permissible

pursuant to ccticns 1%6 and 203 {f) of the aAct. I nave
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n order pursuant to Section 203 {£
could not be granted, It is because the learned judge gave
consideration t¢ the other reliefs sought which were not
permissible undesy section 198, that he erroncusly found,

Y P . . _

afrer considerine the affidavits, that there were several

triable issues and this led him to conclude that the petition
should proceed. It was alsc in these circumstances that

he found that as there was a conflict of affidavit eviaence
tc be resclved. there should be a hearing of the petition.

in this case therefore, having regard to

ants

l,..!

Section 195 of the Act, the evidence adduced by the appel
should have peen ciamined not $o as ©o note the conflict

with the responcents evidence, but to see if the respondents
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&, what was the nature ¢f the
evidence adduced which the learned judge found gave rizgo teo
several triable issues? And what was the conflict between

the evidence of the pariies which reguired resclution?

Aparc from the formal affjidavit of verification by the
respondent, there was the affidavit of the appellants in
oppositicn to the petition, there was the respondents response
to that affidavit and there was a furthier response by the

by tlie respondents
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appellont, Theu:s

supporting the petition. What is alsc significant, s that
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ncne of the afifidavics contain any evidence concerning
oppressive conduct on the part of the appeilants as the
majority shareholder towards the respondents. It was

therefcre 2 wreng a¥ercise of discreticn to find that there

was a failure on the part of the appellants tc estzblish

abuse of process. On the contrary, Lo present such evidence

{8

& the respondents Gid, in support of alleyations which
coild nct amount to Lopressive conduco, was manifestly

vexatic

o
in

which were not permiscible in a petition. Therefore tnere
was no need to consider the guesticn of triable issues, &s

illustrated in the smerican Cyanamid case {(1%75) A.C. 356

which the learned iudge did as can be seen at p. 51 of the

Record where he said.
another and higher forum the
correct Judicial zpproach was put
j my = a judge shoula be siow to
dismiszs proceedings on & tachnicallty
it is plain there is & triable

Ge it noted that the affidaviv of verification

by tne respondents in this appeal is an example of an

inadeguate affidavit which gave no supporting evidence to

pr

the petition and £o the acticn must be an abuse cf process -

oy the judge, counsel for the appellant in tee courc beslow

had said of the statutory affidavit “something more than

e

that isz veguired? and there 1s support ror this

proposition in Re S.&. Sowlsen Ltd. (15350} 2 A1l Z.R. 403

where the petition in part complained of oppressicon pursuznt

o Section 210 of the United Ringdom Act, whrexre & complaint

e

of Yuppressive conduct® anc winging-up on the "iust an

eguitable® grouné are embodied 1ln that section.

because the c¢vidence was divected to prove matters



At p. 413 wWynn-Parry J., s€id -

"I can imagine few cases of

petitione presented undexr Section 210
in which it would be wise, or even
nossible t¢ rely mersly on the
stactutcry &ffidavit.”

The appellants have therpfore, made cut & case that the

Fh

affidavit evidence in sppport of the petiticn could not
make out & case of oppreszsicn. On thisz aspect alsc, it

was an abuse of procegs and should be styruck out. It

shcould be mentioned that ¢round 2 of tins Wotice of Appeal

wae specifically abandoned.

Conciesion

Altnouvh failure to plead 2 tangible interest
sag raised by the appellante in the court below, 1t does
not appear to have been considered im the reasong for

judgnient. The dominant isswes in thait court were these

which, as sariier stated, could not ke hesard and determined

by a petition. AU the end of a lengthy hesaring in this

court, ithe respondents sougnt an amendment so as to incluce

the particuiar averment of a tangible interest in the
petition., if such an amendment vwere to be granted, it
ould not be in the znterestz ¢f justice, 1t weuld nmean

that the stccegssful 2ap

sl

right to have the cvder agzinst them in the court below
set aside. Further, how could such an amendment have
assisted the respondents. It has already been Gecided

that the wverments in this petiticn ceuld not make wut-

eliants would be deprived of theix

a case of coppression against the appellants. They woulda be

equalily ineifective as grounds to wind-up the company

o

articularly as there are alternative renmedies.
Different consideratiens vi Tourse; kay bave

applied, ha¢ the demurrer not been prouwptly sought




in c¢artain circumstances, an amendment might then have

been appronyi
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‘nis petiticn is bad

in law and connot be cured by an amendment.

rds ground 1 dealing with abuse ¢f process,

As rega

that grounc did receive a full treatment in the judgment below,
but the approach was not in accord with the relevant
authoritiss. 'The result is that the crder beiow must therefore

be set aside and the petiticn struck ocut. I agree with

the ordexr prepesed by Campbell, J.&4.

1 egree entirely with the reasoning and conclusions
of Downer, J.A., that the appeal ghould ke allowed. The
order of the ccurt is that the oxmier ¢f Malcolm ., be set

aside and the petiticn struck out and removed from the file

[t}

of procesdings. The appeilants gre to have their costs hex

and below, the same to be taxed if nct agreed,

1

GOKDOM, J.h. [hcting}

i have rvezd the judomept of Downer, J.BA.. and
agres with the reagcning and condlusicns. I have nothing

tc add.




