IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN EQUITY

SUIT ®O. E.W. 170 OF 1984

BETHEEN WINDOUHS LIMITED

AND WIN-DOORS LIMITED

Norman Davis of Myers, Fletcher and Gordon, Manton and Har:
for Plaintiff.

Miss Hilary Phillips and Mrs. Denise Kitson of Perkins,
Tomlinson, Grant, Stewart ang Company for Defendant.

23r¢ June, 1988, 13th & 14th
October,. 1988 & 31st Y¥ay,. 1959

HARRTISCOHR,J.

This is an §pp1ication by the defendant company;
in limine, tc strike ocut the plaintiff company’'s writ
andwstatement of claim wherein the plaintiff company claims
damages and an injunction for breach of statutory duty, on
the ground that the plaintiff company has no lccus stanci
to bring the action.
By the endorsement on the writ the Plaintiff claims:-
b Darmages for breach of statutory duty in
neglecting and refusing to comply with the
directive of the Registrar of Companies to
change its name from Win-Doors Limited anc
bas therefore resulted in loss and inccanvenience
te the plaintiff.
2. An injuncticn restraining the Defendant, its
servant znd agent from using the name Win-Do TS

Limited...."



The statement of claim filed recites, inter alia,

3. The defendant provides to the public services
simila: to thoselproviéeﬂ by the plaintiff,
namely, the manufactn;%ng,_importing and
trading in of windows, windcw frames, deors,
doors frames ---+ &nd like products,...

4. IThe similarity in the names of beth the
plaiﬁtiff and the defendant has resulted in
less and inconvenience to the .plaintiff. -

5. om the 17th day of November 1983, -the Registrar
of Companies pursuant to Secticn 1%9(3) cf the
Companias'Act directed the Defendant tc change
its name within six (6) weeks of the said Sate.

6. The Defendant has neglected and/or refused -
to comply with the directive of the Registrar
of Companies.

7. ‘The Plaintiff continues to suffer loss and
inconveniegce as a yesult of the continusd
confusicn in the said trade and due to the
Defendant*s neglect and/or refusal to cemply
witﬁ the Registrar of Compenies said
directive....”

Miss Phillips for the defencant ccupany -submitted
that the cimpagieslApt exists fqr the protection of the
public and to regﬁlate.the incorporation‘cf companies and
a breabh of sectlcn ;9 of the salh Act {id not confer cn
the plaintiff companv any right tﬁ bring the action; the
pleaulngs dc net dlsclcse any 1egal right in the plaintiff
COMBany whwch is affectee an_ shuulc he protected - no

injuria is alleged. It was further arcued that, assuming



there was a breach ccmmitteé; the plaintiff oxr the

Registrar of Companies would be required to apply to the
Attorney General who coﬁld_é;ing a relatcr action, unless
the plaintiff company fell within any of the exceptions

to theﬁrule‘goverﬁing relator acticns; and cculd thereby
bring:the acticn without reference tg the aAttorney General.
Miss Phillips concluéé& that the plﬁinfiff company Cid

net fall within any of the said categoiies, did not plead
that it -did, and therefcre cannct claim that there was

zny interference with any priéate right or that secticn

i% is specifically for its protectioﬁ. In the circumstances,
she stated; that the plaintiff ccmpany had ne locus standi
to bring the acticm, thzat the acticn was migconceiveé

and should be struck cut. Counsel in support‘cf her argumernts
relied principally on Gregiry vs Lon@cn Borough Cf Camden

i
[1566] 2 AER 196, Gouriet vs. Enlon nf Post Office Workers

et gl [1977] 3 all ER 70, Cutlﬂr Vs. Wandsworth Stadium
Lec. [1949] L.R. A.D. 398, Atkinson vs. The Newcastle

and Gateshead Waterworks Company (1877) 2 L.R. Ex. Div. 441,
Borace Cllnton ﬂunes et al vs. Williams et al (Supremc

- i

Court Civil Rppeals hos. 64 & 67 of 19843, ana K.5.A.C.

VS, Auburn Court et ai (Supreme Ccurt Clv;l‘Appeal KBce.67
ci 1987}, amonc others. | |
Mr.-Davis for the plaintiff company argues that
there were material fzcts sufficiently pleaced in the
writ and statement of cléim toc establiéhg implicity the
tort cf passing off and it was unneceésarf to describe
it explicitiy. He referrad tc tﬁé pléadings as to similarity
of names and of basineSs bpérétions_which resu1ted in

loss and incinvenience giving rise to the cause of acticn.



' "He argued, that in the alternative, assuming that the

“cause cf .action is deemed nct implicit, the plaintiff

company fails to be considered under the two excepticns
tC the general rule, in that, although the Cémpanies
Act is designed for the benefit of the pukclic - séction
19f0£ the sai¢ Act is for the protection of a particular
class cf @erééns, namely, companies already incorporated
and hhlch may "Lffe& danmage to 1ts de factc monepcly

uf traae unRder o partlculgr name by virtue cf the regis~

v tratlon of ancthcr ccmpany unﬁer a similar name. 'This

said sectiom; be said, has conferrcd 2 right on the

plalntlff ccmpany rver and dbovc that vested in cthers -

-a right in rem - which allows-itﬁto sue without reference

to the Attorney Generzal. Iﬁ the‘further alternative,

Le argue& that the Court should conmsider that the plaintiff
company has, suffered damage to its gocdwill and reputa--
tion by virtue ~¥ the breach of §{ctutéry duty ccmmitted
bj thc ;efenﬂ“nt ccmpany under secticn 19 of the said

Act ana that . 1t was unneccsgary to allege that the action

' uf the gefeannt company was _calculated to deceive.”

':'CGnSelf in:support of his submiSsions relied on Manchester

Brewery Company Limitéa vs. Horth Cheshire ané Eanchester

Brewery Company Limited [18981 a.C. 83, Bwing vs. Buttercup

-Eargarime Company Limited {1917} 2 Ch.1l, Exxcon Corp. et al

vS. Exxcn Ins. Consultants Int. Limited. [1981] 2 All ®R 485,

5 Crewn Ccnt$rental Herchant Bank vs. Registrar of Compenies
-11372] 12 J.L.R. 942, and Lonrhe Limited et al vs. Shell

: Pétroleum'CUmQany Limited et al [1981] 2 Ail ER 456,

anong cthers.
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The plointiff company bases its claim as arising

from @ breach of a statutory duty imposed on the defencant

CcCupany under secticn 19 of the Companies Act, which breach

caused “"loss and inconvenience® to the piaintiff company.

The breach which the Flaintiff complains of is the

non—compliiance with the Registrar®s order.

Section 18 of the Companies act reads,

{1}

(2)

¥o company shalli be registered by 2
name which is the opinion of the
Registrar is undesirable. :

If. through inadvertence or othervise,

& company on its first registraticn or

on its registration by 2 new name is
registered by a name which in the opinicn
of the Registrar toc closely resembles
the name Ly which a ccupany in existemce
is previcusly registered, the first
menticned company may, with the sancotion
<f the Registrar, change its name, and
shiall, if the Registrar so directs
within six months of its being registered
by that name, change its name within

six weeks cf the date of such Girecticn
Oor withirn such longer pericd as the
kegistrar wmay think fit to a2ilow.

if at any time after a company has been
registered it appears to the Begistrar
that the name under which it is registered

is undesirable, the Registrer may notify

the company accerdingly and may in such
nctification éirect the company to change
its nemc within six weeks of such direc-
tion unless within that time it shall heave
icdged an appeal to the court against such
direction. The Court shall thereupon
either cancel or confirm such direction
and its- decisiimn shall be final znd conciu-
sive. If the directicn shall be confirmed
the company shall change its name within
six wecks of such confirmaticn.

{3} if a company makes default in
- complying with a direction under
subsection (2) or excert where
zn appeal under the srbscction
has not been disposed of, sub-
secticn {3} ; it shall be lisble
te a fine not exceeding ten
dclliars for every day cduring
wiich the default continues.
n

® o0 Cceaecwe



The said secticp therefore impcses a penzl sancticn
foxr a breach <f the statutcry prcvisions, namely, nen-compli-
ance with the Registrar’s order to effect the change of
name. Lowever this weuld not preclude the plaintiff
from instituting civil proceedings if the section, in its
intent, provides tco tﬁe plaintiff a cause of action, in
acditicn to its criminal sanction, as 2 consequence of the
refugal of the defendant tc comply with the said order.

In the case of Lonrho et al vs. Shell Petrcleum

T A LA P A ot B

Company lelte” et al £1%81] 2 A1l ER 456, the 1ainﬁiff

R
comrlained that the defendant hed committed a breact cof a

statutory duty éausiﬁg wamsge and logs to the plaintif t‘édé
thereby gave to the vlaintiff a cause <f action in tort;

Un the racts, the plaiﬁtif:‘Cﬁerat&d a cru.e il pipeline
frem a seaﬁﬁtt and supplied 2il to an ¢il refinery in
southern Hnofesia. The refinery was <wned by 2 Rhodesian
compny, the shares in which were owned by the defencant
and other companies. dhen the government of Scut &exﬂ
shodesia anpncuncel a ﬁniiatera' Geclaration cf independence;
the United XKingdom imposeé,aisaﬁCtiens crder, prohibiting
anyone from suprlying cruce o1l or cther petroleum products

tc Southern Khodesie under pain of a penaity of a fine or

¢-operation

tarf

imprisonment. The plaintiff therefore,. ceased tl
of tue pivsline ana suffered losz as no oil was shipped by
this means. However, the defendant provided petroleum

procucte o the ralanary uy ouher reans, in breach of the

L]
8
3

sancticng crder. The plaihtiff brought the action aﬁalngv

. - . ) - s s , . T
the defencant congany cnm%ialnlng that pricr Lo the 1@01; ras
ticn the Jefendant ha@’anurcm ‘the government of Scuthern .

hodesia of o continuing supply of il to it

4]

refinery



intifd Lol noe cause of zotion,
e-¢f Lerds fron the Court of Appesl
0L,

“The sancticns corier thué crectes
& statutery orohi ibition on the
dcing’of certain classes of adts
! provites the means of enfor cing
tion’ by Frosecution for
a criminal offence which is vumject
te Dieavy penaliies incluaing impriscn-
‘went. S0 one starts with the pregum
“oRen laid down eriginaily By’
Tenterden C.F, in Dee § B gl
Tochester ve. Brids i}
Act B47 at 449, [18 ¥ ,
it it Rep. 167 at 170, w s ‘
the general rule that ‘wheére an act ..
Creates an okligeaticon, and snforceg
tie performence in & specified wanner
<»-. that performance cannct he enforced

in any other
has froguent

-

manneyr; a statament that

been oited with arproval

evar since, including on sever
cccasions in zpeeches in this no FECE

Wh@re the on
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and gukstantial’ damave ‘cothey and

wifferent froao tﬁa' which wag common
te @all the rest of the publigt..:...

it is in reliation to that class of

statute only \ua; cs0s & plaintiif,

withouvt joining the Attorney Ceneral,
corld himself sue in vrivate law for
interforsnoe with that puilic right

mast e understood.®

It was ield that the sanctions corder Was imposed

+
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lass nor did it create & right to be enjoyed

¥
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A

e

the memsers of the pyblic. Tthe zpellants, ocwners of
the pipe-~line theretors had no right o recover in ktort
for any contravention of the sanctione crder.

IF R+CQ1C ive, ”nlt-é %rtist Corporation

et al {1987 ] 1 2ll ®.%. the provisions of Section 2 of

the Dramatic anc kMusical Peridorsers’ Frotection Bet 185%5.

which imp-cred a criminal sancticn for the use of a "drasaiic or
rmusical work without the comsent in writing of the performers®
wags exaemined. The Court of hipeal, folloving the reason~

ing in the Lonrhe case, held that the statute had to be
considerad as a whole and "on its true construction® it

impesad an ohligation or prchibiddon for the hanefit of o

varticular closs of individuels, nanely performers ....”

cxrressly referred ©o in the hct, but this is nﬂ**nécessarily
tiie feciding factor in determining for whose be it the

provisicn in an Act wés made. It is therefore worthy of

+
i

Cetrortll Stadius

O
c*
o
E?‘
o)
Iy
+
!_l
w3
rf
=)
(¢}
0
{u
wn
o
@]
Hh
¢
£
r+
|.
[
[
¢
t3
o
e}
™
6]

oy
Pt
A
e
| S )
bry
o
(‘\
o
L
(¥
L%
{]t
7ol o
a
O
&
s
[l
[
(43
.’3
Juk
o

the Retting and Gawming

Act which reguired the ocoupier ol & dor track on waich a
totalisater ig in operation, o proviide boockmakers with'...space
on the track where he can lawfully carry on bookmaking

construed as not imposing any protection nor confer-
ring any benefit on the plaintiff, a bookmaker,
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provision giving the public the right to insvect the
register, is tc ensure that the public may then be mace
«I L(he cormorats entity. It seencs

thereiore that the hct is Jesignes wrincically for the

vulgar term -~ one oould not enviseace a wember of the nublic
entorcing = hreach in such circuustances. The fact tha

the nome "too closely resexiles®™, the nsme of a previcusly

1
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egisteren company, in the opinion of the Registrar, permits
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ecistrar, on his own motien, to direct that the chanas
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the nawe be cffected. This presumably jg ¢ distinguish
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regpective corporate personae and aveid confusicn to
the pubklic. It does not contemplate private rights.

Section 14 of the repealed Coupanies Aot - Fevised Ecition,
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GG provision was mace for an order by the Deputy
Eeeper ol the fecords, currently ths Recistrar of Companiaen,
o the owmpany 1o effect the change of nare, nor was there

any acainery in the statute to ecnrel the change ox any

Section 19 on ite ensctrment therefore, not only gave

such & power to the Recistrar for the fivst time but also

2180 noteworthy that the elouent "caleculzted 1o decaive®
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*ell be z further indicaticn that the intent of the offending
cocmpany i1s not a2 coasideration of the Reglstrar, acting
under tae secticn in his sole Aiszcretion « 2 shift away

rew. the individual. In allegations of passing off or the

=i

tort of daceit, in the old law, & plaintiff ha’ to zllsge in
guing fur the said torts; an act "caloulated to dzceive®
this ic no iongex 8¢ in wodern iaw. Kr. Davie corrsctly
argued, that the tort may be implicity alleged and pleaded in
the writ and statémeﬁt of claim without explicitiyneming it.
however, & plaintiff must ead all thie materizl facts on
which it relies.

In the instant case the plaintiff is allsyging that

the non-compliance with the Registrar's order is the brezc

£

o the staturory duty. ©igd the refusal

comply with the Registrar®s ocrder give rise to a cause of

direction. If the plazintiff is alleging that the tort of

confusion® ie conteumplzites in the tort, but a

sy et Sl



the plaintiff suffered damesge. The plaintiff has fallen

The author, John G. Bermming, in the. Law of Torts,

4th Edition, 1971, at page 62¢ said,

"Yet anctier form of misrepresentation
concerning toe plaintiff’s business -
untair competition par excellence - ig
e tort of pasu¢rx CTL ... in pretende

ing that cne's own gooas or services

are the plaintifi’s or zgsociated with
Cr spensored 2V hir.... From its
inception it um“ some affinity with

deceit ... This link hias  LCwWever :
completely severad when the requirement

of fraud disappe with the interven-
tion of cou Fzither
actual decepiicon nor actual resulting
camage need o proved....

{Foctnote 3} Some vccasicnal confusion
withcut prcmbgle wCONCMICc injury is not

grificient.®
This Court therefore holds that section 19 of
the Ahct does not crezte snv new righht for the wrotection
i

rlaintiff as a mewber of a particular class, nor

section cdoes not effect the emergencs of any private

right for the plaintiifis benefit

i
3
(T/
=
l-h
O
o]
9]
{
bt
{3
]
ct

any breach therounder has to Lo e¢ffacted by the Registrar of
Lompanices at the instance of the Attorney General.
has no loecus standl to bring this acticn.

I have given consideration to any orobable amend-

in the breach arising frow the statutory duty under the
said section, that any amendment would remove its base with

no trichls cavee of actiocn remaini

rucx cut with ocste

Thw acticun is accor&ingly 3




