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IN THE SUPREME COURT OF JUDICATURE OF JAMAICA
IN COMMON LAW

SUIT NO. C.L. W062 of 1991

BETWEEN WINDSOR INTERNATIONAL LIMITED PLAINTIFF
AND RONALD K. PIRNIE FIRST DEFENDANT
AND PHOENIX JAMAICA LIMITED SECOND DEFENDANT
AND PHOENIX ¢ROUP INTERNATYONAL LIMITED THIRD DEFENDANT
IN CHAMBERS

R.B. Manderson Jonmes for Plaintiff Respondent

Christopher Dunkley and Paul Beswick for third Defendant Applicant

HEARD: November 15, 18, 1991,

CORAM WOLFE J.

The summons herein filed by the third Defendent seeks the follcwing orders:

1. That cxecution of the Writ of Seizure and Sale issued against the third
Defendant on the 1lth day of October, 1991 be stayed.

2. That Judgment in Default of Defence entered against the third Defendant
herein be set aside.

3. That the third Defendant be and is hereby granted leave to file Defence and
Counterclaim to the action herein by the 15th day of Qctober, 1991, and to
deliver same within 7 days of the date of the order herein;

4, Such further and cther relief as to this Honourable Court may geem just.
This actlon was commenced, by Writ of Summons with Statement of Claim

endorsed thereon; oun the llth day of March, 1991, Conditional Appearance was entered

by the second Defendant “"without prejudice to apply to strike out the Writ of Summons
and subsequent proceedings filed therein”. This Conditional Appearance was dated the
22nd day of Marech 1951, On the 5th day of April 1991 Ronald Brandils Manderson-Jones
filed two affidavits stating:
{a) that he had served the third Defendant with a copy of Writ of Summons
and Statement of Claim endorsed thereon.
{b) that he had searched the Suit Book kept in the Registry of the Supreme
Court on the 5th day cf April 1951 and found »o Appearance Defence or

other pleadings by or on behalf of the third Defendaent.
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On the 5th day of April 1991 =n affidavitof Debt, in respect of the
third Defendant, was filed in the Registry of the Supreme Court, and on.the 5th
day of April Judgment in Default of Defence was entered against the third
named Defendant at J Binder 686 Folio 85A. The Plaintiff on the 22nd day of
April 1991 applied for a Writ of Seizure and Sale., The Writ was issucd on the
26th dey of April 1991. The third Defendant issued a summons dated the 13th
day of May, 1991 sceking the following Orders.

(1) That service of the Writ of Summons herein upon the third Dafendant
be get aside and ail subsequent process flowing therefrom.

(2) That the Bailiff of the Resident Megistrate's Court for the parish
of Kingston be and i3 hereby restrained frow disposing of the goods
and chattels of the third Defendant.

(3) That the Bailiff of the Resident Magistrate's Court do forthwith
releace the goods and Chattels of the thiyd Pefendant eurrently in
his possession by virtue of Writ of Seizure and Salc filed herein ta
the third Defendant or its order,

By summons dated the 27th of May 1991 the Plaintiff sought an Order
(1) to serve the third Defendant out of the Jurisdiction with a copy of the
Writ of Summons or with a Notice of the Writ and (2) that the time of Appearance
be forty five (45) days from the date of such substituted service.

The Summons filed by the thir: Defendant to set aside the service of the
Writ of Summons upon it and the summons for substituted service at the instance
of the Plaintiff were both heard by Langrin J. cn the 3lst day of May 1991 when
he ordered that service of the Writ of Summons upon the third Defendant be set
aside and all subsequent process flowing therefrom and granted the Plaintiff's
application in terns of the anended summons.

Appearance was entered on the Z28th day of August 1991 by the third
Defendant in response to the service of the Writ outside of the jurisdicticn.
Worthy of note is the fact that the date of appearance is during the long
vacation.

The third Defendant moved the court by way of summons dated the 3rd
day of September 1991 for an order directing the Bailiff to release the goods

and chattels of the third Defendant currently in the possession of the Bailiff
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by virtva of the execution of a writ of seizure and sale on the 26th day of
April 1991. The Balliff caused an Inter pleader summons to be issued of the
Court and on the 4th day of October 1921 the Bailiff was ordered to release
all goods in his possession,a virtute the writ of seizure and sale executed
on the 26th day of April 1991, to the third Defendant. Having achieved its
objective by way of the Inter pleader summons the third Defendant did not
pursue the summons nwntionéd above.

Mr. Manderson Jones, relentlees and like shylock, the Jew, insisting
on his pound of flesh followed on the 4th of October with his affidavit of
search stating that the third Defendant had failed to file a defence and
entered Judgment in Default of Dafence at J/Binder 688 Folio 118, On the
same day he requiraed a writ of seilzure and sale to be sealed. The writ of
selzure and sale was issued om the llth day of October 1991.

On the 28th day of October 1991 the third Defendant issued a summons
returnable on the 12th day of November 1991 secking the following Orders.

1. That Execution of the writ of seizure and sale 1sgued against

the third Defendant on the llth day of October, 1991, be stayed.
2. That Judgment in Default of Defence entered against the third
Defendant herein be set ssides

3. That the third Defendant be and ic hereby granted leave to file
Defence and Counterclaim to the action herein by thelSth day of
Cetober 1891, and to deliver sane within 7 days of the date of
the order herein.

The sumnons was supported by an affidavit sworn to by Mr. Paul Beswick
Attorney-at~Law and three affidavits filed by Sandy Oleson. I shall deal with
the contents of the affidavit anon, but for completeness I must menticn that
the third Defendant leaving no stone unturnad to protect himself against the
relentless savagery of the Plaintiff's Attormey-at-Law sought of the Court an
Exparte Injunction by summons dated the 7th day of November, 1991 and on the 8th
day of November 1991 Panton J. granted the Exparte injunction in terms of the
summons before him for a period of five (5) days.

Having set out the history of the matter I shall now proceed to address

the tagk at hand. The affidavit sworn to by Mr. Beswick states at paragraphs 3,
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4 and 5.

(3) "That when the Order was wade giving leave to the
FPlaintiff to serve the writ of summons by
substituted service on the third Defendant out
of the jurisdiction on the 3lst day of May, 1951.
I calculated the time for Zutry of Appearance as
45 days from the date of service of same.

(4) The Attorney-at-~Law for the Plaintiff sent my
legal firm a copy of his letter covering service
of the Notice of Writ dated the 27th day of Jume
1991, and I therefore calculated time for the
Appearance on the basis of 45 days commencing on
the 30th day of June, 1951 and ccasing on the 3lst
day of July 1991, and recommencing on the 16th day
of September 1991. That I 3id this Lecause 1
belizved that the rule excluding the long vacation
from the computation of time applied to Appearances.

(5) That by my calculations, the time for entry of Defence
expired on the l4th day of Octcoher, 1991. The Defence
and Counterclaim were in fact filed on the 15th day of
Uctober; 1991 one day late on the basis of my calculations.”

I accept as true the contents of paragraphs 3, 4 and 5 of Mr. Beswick's
Affidavit.
Order 3 r 3 of the Fules «f the Supreme Court states:

“Unless the Court otherwise directs, the period of the

long vacation shall be excludad in reckonlng any

pericd preseribed by these rules or by any order or

direction for serving, filing c¢r asmending any pleading.”

WPLEADINGT aq

W

defined -

"ineludes any petition or sumiaons, and also includes the
statements in writing of the claiw or demand of any
Plalntiff, and of the defenna of 2nv Defendant thereto
arnd of the reply of Plaintisf to any counterclaim of a
Defendant.”

In Murray v Stephenson 19 Q.B.D. 60 it was held that the word "summons”

in the definition of pleading did not mean writ of summons. An Appearance is only
an answer to the summons. Pleadiungreally begins after the party has answered the
summong. An Appearance is therefore not a pleading and so in the instant case

Mr. Beswick erred in his cowputation when he relied on the provisions of Urder

3r 3.

It is clear from the quoted sections of the affidavit that the fault in
failing to file the defence in the regquired time rests squarely and heavily upon
the shoulders of the third Defendant's Attorney-at-Law. I appreciate that the
Attorney~at-Law iz the agent of the third Defendant but I make the point to
emphasize that the delay was in no wa2y due to The litigant who the Court will

always assist to emsure that he has his day in Court and that he is nct driven
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away from the judzment sact on the ground of were form or technicality once

hz hes a good defence.

Paragraph 11 of Mr. Beswick®s uf

idevit avers thar the third Defendant
“has a good defence to the zction herein snd haeadditionally filed a Counterclaim
etc.” Although those documents have beeu menticned they have not besn formally
¢xhibited and the question therefore ariscs as to whether or not the Couri can
look ot them. Th« reference to them in the affidavit of Mr. Beswick ig clezarly
an Indication that it was intevded to vely on them in support of the application.
I hold that the Dafence and Counterclaim notwithstanding they are not exhibited
in the accustomed way can be looked ate Paragraph 1 of the Defence derdwes tha
claim by the Plaintifi. Paragraph 3 denias the allegations made in the stuotement
of claim. Tt 45 true that the rules have 1s1d down time fiames in which the
business of the Court nust be conducced. Howaever the saild rules permit a Court
in cartain clircumsiances to vxtend the prescribed time where it 1s just so to do.
Mr. Manderson Jones for the Plaintiff submitted that whers it is
sought to set agide a judgment regularly cobtaidved, as in the instant cage; the
cardinal rule is that the applicetion muct be sgupported by an 2ffidevit of merit.
Reliance for rhie vroposition was place upon the following cases,

1. Bvenme v Bartlom 1937 4.C. p.472 av p.480. This was a ¢asi in which

it was sought to set aside n judgment in defaulii of appearance. The House of lLords
in dealing with the oxercise of the Cour:'so discretion to gel aside o judgment
said per Lovd Atkin:

"{ agree with both rules Order ¥11! v 10 and Order XXVIL
y 15 pive a discretivunry power to the judge in chambers
ro set aslde 2 defauvlt Judgment. The discretion is in
terms unconditic Hmls The Courts howover, have laid
down £or themselwes rules to guidse them in the normal
erareiss of thelr discreticn. Ome is that whewe the
Judgment was obtainad T »gular‘y thoere must be an
affidsvit of merits, meaning that the applicant must
produce to tha Court cviiunc; that he has a prima Lacie
defonne. It was suggested in arzpument that there is
another rule that the applicant must setisfy the Court
that rhere ie a reasonable suplonation why Judgment was
aliocwed to go by default, such 2s mistake, accident,
froud or the like. 1 do not think that any such rule
exists, though obviously the reason, 1f any, for
allowing Judgment ard thereafter applying to set it
aside 1s one of the matters to which the Court will
have rugard in exercising its Jdiscyation. If there
were a rigid rule that no one could have a default
Judgment set aside who kpew at the fime and intended
that there should be a Jud W signed, the two rules
would be deprived of most oi tholr efficacy. The
prisciple obwicusly is thot unless and until the Court
has proncunced Judgment upon che merits or by consent,
it is to have powar to revok:s rhe expression of its
coercive prwer where that has only been obtained by




.

[

3.

~
w g) e

failure to follow any of the rules of prrcedure.

Bur DY Ci
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exists, (emphasis mine)
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and thers are stotements iw th& manusls of pracrice to
much the eeme cffect. The expression

bui, where there is no such affide
that the Court should suspect thon
appliicant 1s te set up some ©e

rate, whan such an ~pplic

is perhaps strong,

it, 1t is only natural
the objuet of the
technical case. At any

thu supportad, it

ation is not
ought. not to be granted excapt £

Eor amy
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Ramkivsoon v 0lds Diseount Co (U,C.0,

Y Tdmited 1961 W.T.R. p.73.

Bead Note
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@ave pargonsl knowledge of the matters put forward
$o_excyge the failure to deliver the defence,
(emphaeis mine)

Held: (1) the solicitors' affidavit did not amount
to an aifidavit stating facts showing a substantial
ground cf defence; and as the facts related in the
statement of defenc: were not sworn to by anyone,
there was no affidavit ofmerit before the judge or
the Court of Appeal.

(2) the judpge having given ecusideration to
the relcvant factors before exercising his discretion
anc as there was no sufficient ground for saying that
he had acted contrary to prineciple, his decision could
not be disturbed. Evans v Bartlam followed Appeal
Diszmissad.”

All the cases cited moke it clear that an application to set aside must
be supported by an affidavit of merits, and that in the absgence of such an affidavit

an order to sct asidse ought wmoc to be made but in Farden and Another v Richter

supra, Huddleston B went Jn to add the words “except for some very sufficient
reason”. I take tho view that these words if they are to have any meaning must
refer to reasons which ave apparent from the eircumstances uotwithstonding the
absence of the affidavit of merits or the failure of the affidavits of merits to
disclose such reasons.

In Ramkizsoon's caze the sciiecl+or swearing to the affidavit was unable
to depoese as to the reason for the falvire ¢o £ile the defence in time. In the
ingtant casce the affidavit sworn to Ly ilv, Pa:l Beswick dees show thet Mr. Raswick
"has personal knowledge of the matters put forward to excuse the failure to deliver
the defence”, In my view his reference in his affidavit to the Defence, which is
on the records, anotwlithstanding that it haz not been properly exhibited empowers
the Court to view it and consider it in arriving at its decision.

Mr. Mwoderson Jones admitted that the proposed Defence was servad upon
him but that he refused to accept it as it was being served out of time. Mr. Beswick
in his affidavit has said that the Defendaut has a good defence in law and paragraph
1 of Defence denies that the amount claimed is owing and claim a sum by way of
counterclaim.

In the event that I am wrong in lcoking at the defence and holding that
the affidavit of Mr. Beswick is a sufficlent affidavit of merits. T am prepared
to say that the circumstances of thic case satisfy ‘the except for scme very

sufficient reasen” of which Huddlesion B spoke and which McShine Ag. C.J. cited




with approval in Ramkissoon v Olds Discount Co. (TCC) Limited supra at p. 75

For the reasons aforesaid the Ordar 1s granted in terms of paragraphs
L; 2 and 3 of the summons dated Cctober 28, 1591,

Certificate for ome Counsel granted,

=

Costzs to be costs In the cause.

Leave to Appeal grantad.



