SUPDIME CCOURT CIVIL RPPEAL NO. 1/86

YEFORE: THE HCM. MR, JUSTICE CAREY. J.2.
THE HCV. UR, JUSTICE FORTE
THE HON. MF. JUSTICE GOEDON, J.2. {Ar.) .

BETUEEN KARL WITTER APPULLANT
PN ROY FORBES RESEONDENT

Sertram Macaulay, 2.C., & Hrs. P. Benka-Cokexr
for Appellant. o=

Richard &mall as Amicus Curiae

15th March & 6th 2pril, 13&F%

CrRxY, J.A.x

One of the inevitable results of fusion of the
iecal profession is that a number of lawyers who cualified

e barristers-at-law, are now enjaged in what was regarded

o))

as solicitor's work, a sphere of activity with which they
wers largely unfsmiliar, and have created problawms of one
kindé or another. This is but another example which has sO
far come to our attention in this Court. For ancther see

korris v. Ceneral Legal Council C.A. 30722 (Unrepcorted)

—

Gated 23rd January, 1%83,; a decision of this Court which
was later affirmed by the Privy Ccuncil.
The facts which were found by the Disciplinary

comrittee of the General Legal Council as constituting




professicnal mic ondhc= pay e This wary:
The appellant was ~on3ulted in Hay 1274 by a Mr. RO¥F rorbes,

entersd into spiit contracis with certain developsrs for ihe

parish of L. Catnerine. They were responsible ol gptaining
a moritgage for him but +his undertalling was never fulfillied.

nay 515,000, Certain advice which it is not necesgary Lo

vehearse, wag fteadered to him by the appesllant. Ay a lettar
dated 8th Hovewmber, 187%, Cicibank wrote Lo X Forbes
intimating t{hat his dsposit would be forfeited 1 by

10th December, 1378 the outs tandicg balance was not paid.

™ — PRy N - - E e
this, a sethilsment was nronosed by Citlbank as & regult oI

negotiations by the appellant, wherebr Mr., Forbes would
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ﬂﬂSlness but dld nq e lled no reasons for his

-

‘conducte Both pejoratlve adjeotlves ayply to hiéﬁﬁégieot,

It was both "1nexcvsable and “deplorable and in a word,

culgablec

‘ There were & numbeL of grounds of appeal put
7forWard WLthout arqunent whlch challenaed the rules ‘made by

the Coanc1l on savera¢ oases.. It was sald cor 1nstance

Ty

tnat it was_ “ultra v1res” +he Counc;l to make rules Whlch

rv‘

do not inmply decelt and/o* moral turpltude mut for example,
delay or neqllqence because profess1ona1 mlsconduct 1mnlles
decext or moral turoltudeu Other orounés c“allengea the
validity of Canons v fr) and &s) on the footlnq that they
were v01d for uncertarltyF or 1ncon51stent Wlth the Tule-

- .-making power confexred on the Council by Sectlon 12 (7}

. -

which provxdes as foLlow
”1%(7}9 The Counc1l may —

{2} | pvescrloe standardn of oLofe351ona1

. " etiquette and profess;onal conduct .
for attorneys and may by rules made
for this purpose direct that.any
specified breach of the rules shall

" for the purposes of-this Part con-

stitute mlsc0nduct in a profe essional
respact; = R T o

{bY’ - prescribe anything which-may be or is
_required to be prescribad for the
" purposes of this Part.” :

It is enough to say that the Council is charged

;‘Wlth the respon51ollltv of ;ettlnc the standards both as
j to etlguettc and COnaucE whlch embrace all “the activities
.hln whlch an attorney mgv be “involved whether as between
uhlmself and a cllentp another attorney oFithe Court. - Some
w_of these act1v1t1es necessarlly ‘cannot’ ‘involve moral
7 turp1tude or deceltq 21 would hard;y 1nag1ne +hat disres-
'.pectful behav1our tc a’ Judge in court impligés deceit or

FREA P

moral turpltude? but such’ con&uct would séarcely” gaalify

" | LTI o .
[T P o ..,,’"_f_,‘-_\_w o “f; S dee s e n . R
. N A P y il - R
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25 correct Drofe551oﬁal cvnduct° ﬁor t%e wﬁrfoséslb%”*

i

his appeal, tbe tve *ules unaer Canon IV whlch have'DEan

LT

nfringed are "ultc clea;_E and made in pur;uaﬁ oy OF

p.

section 12(7) oF tha L al Prof6551on Act and for uhe
purpose” of smttlnﬂ tnc ouandards eArected of am attcrnmv°

at»law practlslpq i hi couﬁfrv Tt was zlse said’ “that

Hbanon IV ﬁs) dld ﬂo* pycsc?lbe a standara ot oxofeOSLQnal

. .r’r

thuette whlch,was greéictable Bat crnabed stardards
hat could vary wzuﬁ the pred'1ections of tha )

AR R

—

éiff rent g&ﬂ%ls of

the Di 1p11nary Commlttcen " The

D T e N

_Cancn was thererore voza as uelng 1ncops=sten* ﬁlth

LS .. S ,&,

a@ctlon 14(7‘ or t%b Legal frof6531onal Act°

- - Lo

ey ":‘\,

Wl*h the ranid c“owth of the Bar ‘since fus¢o“;”%ﬁa

" since the publicaticn of the esent Lancns of ,xuaes$1onal

e

; the t’me ”oulo seem opport e'

P

or thé

W
.

7

s ]

Tthics in 1
ﬁnactment cf a comprehensive and un-tOwdate mode ¢of conduct

Lor at*orneys prac iain@ﬁi hls country° The accunulatad

uxmcrlepce cf tbe'wast decadc sioulé have demonstrated the

o
1nadequac1es of" the J?eSﬂnt Coaegn Hav1nq said that, 1

i _-‘1

nezd, however, only dea' lth tn¢ spec1f1c rules with

=

"WRic;_the"anpgllant?wasgadju ged guilty, in considering

sconduct.s. -pneqirlgaily%_;p;e:{sB of Canon

hhat in Aany. bus - PEARCE

sz ssith professional conduct for attorneys.

o
o
o

&)

ko)
[

@

1

this ground of appeall’ The Counc1l is empower

scribe.rules of. ﬁruxmss onal etlﬁuettﬂ and ﬁrof@531onal

'h!

4
i_J.

@

csncerned

5 expectad

ige some nealiqence ox 1eclact will

e 1

Jroceurdn @@al;@gawltb_thm“*u51r@ss of" dl;fcrenu c.f.lents°

:' B

‘;Jl..:

Butcthere:ismazlgye? J;*uh RAY De acceptable or to be
b ot

s oxpectad and - bevan& wnich no reasonabie comys ent_attorney

i

would -be eXpect Led Lo wva .;cureo That 1evel is cbqracterlzed

ARG R e i e

as:finexcusablie- or, 4 ﬁl_xable“ _ihe attorncvq @ho com~

Pagsds

prise a tribunal for the hearing of dlSClpllnarV complalntsg



s
)

x

U

vz 21l in practice and therefore appreciate. the, problems

nd di £ cultlas Whlcn crap up from time to tims in a

,,..

i‘J

reascnably busy pract*co and are ﬂmlnantly wualmﬁlec Lo

-

=t

adjudyge when the th@¢ exract ~d has not “bden reached.

i

cannot accert that the determination cf the standard set,
will vary as the composition of th: tribunal chancges. The
1itelihced of variation is in the sentence whiich different

sancle might impose but that doubtless can he monitored

bl

by the Court or the Council itself.
What T have said in regard to Canon IV {8}

applies equally to 2 submission challenging the validity

p ]

of Canon IV {r) on the ground that the phrase "with due
expadition® is not gsrt tain and positive in its texms.

That is enouch to disposa of tne praseni: apneal
which, in my view, is wlthout merit. These reasons

mpzlled me to, goncl de_ﬁﬂit tne Co*w1tbe came to the

R e

right decision which Maoul& be éx;lrm ad. Aé&bréinqu, I
aureed the appeal shoulé be dismissed.
2e a footnote, I would suggest that in future
=omeals against decisions of tho ceneral Legel Council
should be so intituled sc as to make that body the proper
rzsnondent. Purther, the relevant rules should be
reended to allow thess appeals to be treated in tﬁe same

way as appeals from the Supreme Court and should provide

that the preperation of the mecord should e on the




I have read tho judgment of carey, J.h.,; and

+me rexsons therein.

antirely agree with

aONDON, J.A. (Ag.)c

I have read ths ju&gment'herein’an& find there

B

is nothing I can usefully add.

7 \“‘ < L
‘? IRV R

AN B Tl A T
Z A _
iy AAAGAGLTTA, 1

"'§ agree with the reasons.



