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THE HON. MR. JUSTICE GORDON, J.A.
THE HON. MR, JUSTICE WOLFE, J.A.

BETWEEN JOSEPH WONG KEN 2ND DEFENDANT/APPELLANT
AND ENDREA NELSON PLAINTIFF/RESPONDENT
AND LiWVAL HARROW i$T DEFENDANT/RESPONDENT

BETWEEN JOSEPH WONG KEN 2ND DEFENDANT/APPELLANT
AND DESMOND FRANCIS PLA1NTIFF/KESPONDENT
AND LINVAL HARROW 157 DEFENDANT/RESPONDENT

Walter Scott for ihe appellant

B
"'\,‘-J
Enoch Blake and wmiss Donna Dodd
- for the plaintiffs/respondents
December 13, 14, 1993 and February 10, 1994
WOLFE, J.A.:

This is an appeal from the judgment of malcolm, J.
delivered on December 12, 1991, in which he adjudged the second
defendant/appellani vicariously liable for the negligence of the

2 first defendant/cespondent, Linval Harrow.

.

Harrow, 1% is common ground, was employed to the appellant
as a driver., On the lZth day of Septembexr, 1987, Harrow was
driving a Laredo Jeep lettered and numbored 7266 AF along the
main road at Temple Hall in the parisn of 5t. Andrew, when he
collided with the plaintiffs/respondenis while attempting to over-
itake another motor vehicle.

The only question before malcolm, J. during the hearing
waé whether or not Harrow, the first named defendant/respondent,
was acting in theAscope of his employmen:c at the time of the

collision. The learned trial judge concluded that he was so
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acting. It is that decision which has given rise to this
appeal.

The appellant who was away from the island at. the cime
of the accident had loaned to David Wong Ken, his nephew, the
vehicle in guestion. On the day of the accident the first
adefendant/respondent requested David Woang Ken to loan him the
vehicle so that he could drive it to Ocho Rios to procure a
generator to repair 2 Mazda motor vehiclc ownea by the appellant,
his employer. it was whilc he was engagcd on this trip that the
accident occurred. The appellant contanded that Harrow was for-
bidden to drive the Laredo Jeep, which was a luxury vehicle,
except with the oxpress permission of the appellant or his wife,

Four grounds of appeal were argucd before us. Principally,
the appeal is concerned with the burden of proof in establishing
whether or not a servant or agant was acting in thc scope of his
crmployment.

Grounds 1 and 2 of the original grounds were abandoned
and leave was prayed and granted to arguc ithc following grounds
of appeal:

“l1. The learned trial judge exred in law
in hclding that a presumption in law
was raisca that the firsl named
defendant/respondent LiINVAL HARROW
was acting in the coursc of or within
tinc scope of his employmcent at the
time of the accident.

Tue plaintiff at all timecs had the
legal burden of proving that the first
defondant/respondent was aciang in the

course of or within the scope of his
amployment,

[ N
°

3. The finding by the learned irial jJudge
thacv the second defendant/appellant
is vicariously liable for ihe negli-
gence of tine first defendant/respond-
ent is against the weight of the
evidence.

4, That the learned trial judge erred
in law when ne permitctcu counsel to
intervene on behalf of the first
acfendant and cross—-exam:inc thce second
cgefondant®s witnesses cven though the
first defendant had not cntered any
appearance nor filed any pleadings.”
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Grounds 1 and 2

The learnec trial judge in making his findings is recorded
as follows:

"A presumption was raiscd thatit the first
naned ¢eiendant Linval Harrow was acting
within the scope of his employment at

the time of the accident on tac

1Z2th September, 1987 and the onus was
shifted to the second named dzfendant
Josepin Wong-Ken to prove that Mr. Harrow
was acting outside it. The second named
dafendant has not rebutted the presump-
tion or discharged the onus and I accord-
ingly rule and adjudge that the said
second named defendant is vicariously
liable for the negligent driving of first
defendant.”

Mr. Scott for the appellant submicced that there was nc

known presumption in law that where a plaintiff in an action of

motor vehicle ncgligence proves that damacge has becen caused by

che defendant's motor car that the driver of the movor car if

he is the servani oi agent of the defcndan’. was acting in the

course or scopc of his employment. {Emphasis suppliedj. He
concedea, however, vhat there is a presumption in law that where
a plaintiff in an action for.motor vehicle negligence proves

that damage has been caused by the defcndani's motor vechicle,

ihe fact of ownership, there being no other evidence to the
contrary, is prima facie eviuence thac the motor car at the

tame of the accident was being driven by the owner or nis servant
and or agent.

Continuing, Mzr. Scott submittcd that the learned irial
judge having misdirected himself as to thc nature of the pro-
surption he erred in assessing the evidence by placing a burden
upon the appellant which the law did not require, namely, to
prove that the driver was acting outside the scope of his
employment. The only burden, he submiticed, which rested upon
“he appellant was an evidential one to rzbut tnat the driver

’
was in the coursc of his employment. The ultimate legal burdcen
resided with the plainuiffs/rcspondents to satisfy the court

that the driver was acting in the course of his employment.
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Did the learnea trial judge misdirect himself as to the
nature of the presumption? A careful examination of what the
learned trial judge saia clearly demonstrates that the submission
that he misdirected himself 1s untenaple. The judge found as a
fact that the first defendant/responden. had authority to drive
all the appellant's vehicles and that the authority was not limited
to specific occasions and for specific purposes. He further found
that he was acting within his authority when he borrowed the
vehicle from David Wong Ken and that the purpose for which he
borrowed the venicle was to procure a generator to repair the
Mazda pick-up which was owned by the appellant. Having made
these findings of fact, the judge then went on to say that a
presumption was raisced that the driver was acting within the
scope of his employment at the time of the accident. The driver
was on his mastcer's business. This 1s what the learned judge
must be understood tc be saying. There was the evidential basié
to support such a finding.

David Wong Ken tescifiea that the driver told hin he wished
to use the vehicle o go to Ocho Rios to take up é éenerator for
the Mazda. Having found that there was the evidential basis to
support a finding that the draiver was on Lis master's business,
the trial judge quite rightly, in our view, held that the onus
shifted to the appellant to prove that Harrow, the draiver, was
not acting within the scope and course of his employment. The
phrase "onus snifted” means no more than that the cvidential
burden shifted to the appellant to show that while so acting he
was not within the scope of his employment. It is clear, taere-
fore, that the judge is applying the correct test because he
went on to say, "the second named defendant has not rebutted the
presumption or discharged the onus" referring, of course, to the
evidential burden resting upon the appellant.

In any event, the basis of the owner's liability for the
negligence of the criver does not resiac only in the fact that
the driver is his servant and is acting in the course of his

employment.



- -

in Ormrod v. Crossville Motor Services Ltd. [{1953) 2 All

E.R. 753 Denning, L.J. opened his judgment with a caution expressed

in these words:
“It has often been supposed that the owner
of a vehicle is only liable for the negli-
gence of the driver if that driver is his
servant acting in the course of his employ-
ment. That is not correct. The owner is
also liable if the driver is his agent,
that is to say, if the driver is, with the
owner's consent, ariving the car on the
owner's business or for the owner's pur-
poses.”

Finally, to submit that there is a presumption in law that
where a plaintiff in an action for motor vchicle negligence proves
that damage has been caused by the defondant's motor vehicle the
fact of ownership, there being no other cvidence to the contrary,
is prima facie evidence that the motor car at the time of the acci-
dent was being driven by the owner or his scrvant and/or agent
but does not raisc any presumption that the servant or agent was
acting i1in the scope of his employment is indulging in semantics.
The words "agent or servant” imply that thc person is acting on
behalf of his principal unless the contrary is proved,

Ground 3

Whether or not the driver was thc servant or agent of the
appellant at the time of tne accident and was operating in the
scope of his employment is a question of fact for the trial judge.
There was ample evidence to support thec finding of the court below
that the driver was at the time of tha collision acting in the
scope of his employmcnt or alternatively that he was driving the
vehicle with his master's consent and on his master‘s business.,

A submission that such a finding is against the weight of the
evidence is wholly misconceived.
Ground 4

A curious thing happened during the trial of thas action.
Mrs. Valerie Neita-Wilson sought and obtained the judge's per-
mission to intervenz and cross-examine witnesses called by the

appellant. Her intervention was on behalf of the first defendant/

rospondent, Linval Harrow, the driver of the vehicle, who had not
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cntered any appearance or filed any pleadings in the proccedings.
Mr, Scott quitc candidly admitted that the outcome of this ground
cannot in any way affect the result of che appeal.

Linval Harrcw, the driver of the appellant's vehicle, was
sued by the plaintiffs. He failed to enter an appearance and
judgment in default of appearance was entecrcd against him., iIn

the trial of the issue of vicarious liability between the plain-

' . tiffs and the appellant the driver was not, in our view, entitled

to participate and elicit any evidence for and on hig own behalf,
He was made a party to the action, and would have been entitled
to appear had he entered his appearanca and filed pleadings. Not
having done so he forfeited that right. He ought not to have
been allowed to participate without the other parties being able
to cross-examine him. This was clearly irregular. Intervention
is only allowed where a party can show that he ought to have bcen
joined, which is noi relevant in the instant case, or that his
presence before the court is necessary, which was not shown, See

Gurtner v. Circuit [1968] 2 Q.B. 587. This was, indesd, an irre-

gular procedure and should not be followad in the future.

For the rcasons set out herein, we oraer that the appeal
be dismissed and that tne judgment of the court below be affirmed.
Costs of the appeal is awarded to the plaintiffs/respopdents to

be taxed if not agreed.

WRiGHT, J.A.:

i_agree.

GORDON, J.A.:

1 agree,
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