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IN THE COURT OF APPEAL

CAYLIAKN ISLANDS CIVIL APPEAY. NO. 2/52

BIFORE: ME HONOURASLE M2, JUSTICE ZACCA - PRESIDENT
THE NOWOUKABLE MR. JUSTICE XERR, J.A.
HONOURATLE MR. JUSTICE CARDEAPY, J.A.

BETWEEN: TELSEY WOOD - PLAINTIFR/ APPELLANT
AND DO&IS WOOD - DEFENDANTS/RESPOMDENTS
and
UNA ¥YOO0D

Mr. Carl Rattray, 7.C. and Mr. W.¥W, Conolly
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for the Plaintifr/Appellant.

bir. R.D. Albersa; ¢.C. and Mr. C.L. Panton
for the Defendants/Resnondents.

June 14 and 17: MNovewber 1582

CAREEPRY . J.A.:] J)
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This was an appeal from the judrment of Sir John
/
Summerfield, Chief Justice of the Cayman Islands in a dispute

over land situated in East End, and referred to by the parties
as the iHalf ldoon Bay Property. All parties refer to it as a

1

sinrle parcel of land, but it is cut into twoe piaCes by a
public road, and was registered in two wvarccls, Hish Rock

64 A 34 and fiigh Rock 64 A 27. doth parcels were resistered in
the pames of t'a dofendants, two sisters, as tenants in common
equally. One narcel Hi?h Rock 64 A 27 was sold to a company

P

Bal Mor Limited befors the suit b

L

egan.

The plaintiff/annellant is their cousin, and the
background to this dispute has a certain Biblical ring about 1it.
The original undisputed owner of this land was James Dennis Wood,
déscribed ir the deed through which both sides claim as a
labourer. Y¥e died in Januarv, 1954. The two defendants ars
his lawful daughters. Appa enfly he had no son. When his

brother died in Hondurzs in about 1628, he sont for and "rais.d”
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his brother's son, ths plaintiff, as he would his own son. The
nlaintiff was thon ~bout oleven years old, and he zrew up with

the two defendants as cne of the family.

In or about 1935 the »ilzintiff wznt to sea as did a

great many Cayaanicas in those days.  Ho would ther have been about

cighteen., This ieft the twe girls without a2 'man in the house™
save for thelr father. Their father on the 22nd June, 1939 (when "
world war two was alrzady casting itz shadow), sirned a Deed the
first clause of which rcads thus:

“This Deed made at Bast End, in the Island of
Grand Cayman this 22nd day of June in the year
of cur Lord one thousand nine hundred and
thirty nine, botween Jamcs Wood, Labourer, of
the one psrt; and Doris, Una and Kelcey Weod -
providing always, that the said Xelcey Wood
worke the szid land in connection with the said
Peris and Una, failing to ds so his name shall
be struck out of this deed Absolutely, -
narties of the other part WITNESSETH

That in counsideration of the love, pood treatment
maintenance and other Cood and Valuable
Consideration realisad at the hands of my
bercficiaries which have noved me so to do, I
James ¥ncd, as htensficient (sic) owncr in Fee
Stmple, "iv:, srant, remise, {sic) rclease and
guit cluu.lp %5 from th- date of this Instrznent,
unto the a2bove mentioned DRoris, Una, and Keie®y
Wocd, their heirs and assigns, in equel portions,
all vrivilege, richt, title, intersst, claim or
denmand whatscever I may have -~couired in certain

' ics situato at Half Moon Bay in the =above
:d Island and butting and bounded as
.EO]].\_WJM, cree e

The Doed ends thus:

UAl1l the within described property, I, Jane
Wood, give unto the said Doris, Una and KelC®Y
Wood abseclutely, and in pqual portions; to hove
and to 1, to oun and possess for themselves

their heirs and assigns in foo sinmple forover,

as fror the date hereof......”

le¥d

The beed was duly witnessed, sealed and signed; and
acknowledred before a Justice of the Peace on the 3rd July, 1539,

The bencficiaries did nct sion the Deed of gift. Indeed Kelsey

fl)

the plaintiff{ may have been away at scaz when it was drawn up,
thoush it appears that he visited the Island in 2939, but whetharx
hefore or after the dead is not clear, thouph it was probably

bhefore, es he did not hecome aware of the condition "tying" hin to

eyl

E“'wi*




-3
the 1land until 1556. It is not clear when the twe 7irls became
aware of the »rovisions of the deed: it »ay or may not have been
comnon family knowledge. 3But on the 7th October, 1953,

James Dennis Wood added 2 "postscriptt, unwitnessed twut sirne
¥ nt, £

by him, in thess words:

(i} “1 am leaving my daughter Doris to be
) in charse as lonw as the good Lord should

make her live.”
According te the evidence of Doris, her father was sick at the
time that ke mate this addition or postscript; she says that

Lo 5 T P . o Py . AF
rlaintiff delsey was told of his illness, but never camc hone.

James Jernis MWooad died in January 1954. Zelsey's next visit home
was in 1956. The Deed was recorded in the Public Record Office
of tha Ciyman. Islands on the 4t August, 1554. The two g¢irls had
(:j been ding what they could with the lanpd durins their father'®s
illneis., After Rhis death they continyed, and "entered upcn thulr
inhexitancew”
It appears that on his visit home in 1939, Xelse
had h#lned ™is uncle work the laad. The latter was evidently
anxious that he should come back and settle doewn, and so were
the cirls. Hz never did so. Though it is agreed by all partics
that on kis return in 1336 he was shown the deed and became aware
<;) of t@g conditicn in it. Accerding tr Soris, whose evidence on ;
this »point was accepted, Felsey told her in response that “he L
was not soing to live in Cayman and work this old land.™ He was wﬂ&.

true to his word.
On the cther kand it is plain that the burden of the

inheritznce fc¢ll on Doris and tc some extent Una, though Doris

aprears to have been the active partner. She describes herself

- as '"having been a school teacher all my working life, I have done
a lot of cultivating too.” She was, as her father had put it, "in
charge,” and she remained so up to the bringing of this acticn.
kut in charce for who? and on what basis? This.has been the

“only really disputed arca of fait in the case.
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Early in his judoment r}u learned Chief Justice

addressad the question of whether the conditicn of the ¢ift to
Kelsey recuiring bin to "werk™ the lund or lose his intevest
in it was ¢ood or not.  (Ho !id not work the land). The Chicf
Justice decidoed cn the basis of "the able arguwments addressed
te him, ané on the case law,” that the condition was void, and
that the plaintiff Kelsey would, subject to the Limitation of
actions law, kave retzined his interest in the loand up to the time

winen the adjuilication record {discusscd below) became final under

Section 22 of the Lend Adjudication Law, 1371,

Neither side has challcenged this finding of the Y
learned Chisf Justice, who had tl Lenerit of the zble arvuments
and the case law. I¢ however rerains ¢f some importance in
weichine what the partiss themselves thoucht cbout the matter,
without benefit of leooal advice,

It arwears that, before the wresent dispute arose,
Doris had not given up honoe that Nelsey would return.  In those
years she had married and divorced. Felsey bhinself had married
and settled in /merica, with his home in New York, and btecome a
naturalized American citizen. In 1871, Doris, and her sister
Una (who nevst marvied), drew un 2 decd giving ©o Kelscy a houss "

described and bouanded, on other land inherite? frow their
mother at Blakes. The cperative part of the doo i runs thus:

"To 11 whom this naw concern know ve that

I Deris Ida!iﬁ Wood Levy wmarried woman of
East tnd Island “fC’uSalu an ny sistor Una
Wood of the same di strict, scein~ that cur
cousip kKelsey Woed seaman of Mow Yori, has

hy 0o means nerited the terns of ny father
Jewes D. Wood deed to us, Doris ¥Wood Levy,

and tma Wod, his two 1aughtersy and that he
the same Kelsey Wood has now come to live with
his faxily in xhws countyy w1thuu* a shelt

anc t 1Tnv”H our good will towards him, we hur@-
by glv&g srapt, convey and confirm by tnose
presencs do give, grant and convey all ocur
rigat shars 1nt*re¢t and title into a certain
spct of land situated at Zast End and known

as "Blakes™ to us and to the public .........
{(describing the land) ...

y Wood to have, and

The same for the said X e
s and znioy all ouv

els
to heold, to occupy, posSses
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"rirgkts share interest and title to the
abovenamed spot of land tc him his heirs,
and assigns from henceforth and forever,
and we de from henceforth quit all right
share, interest, and title to the above-
named spot of land ........"

Diris herself grewvared ths deed.

The deed was duly witnesssd, sealed and signed, and
has baen recorde " ia the Public Record Office. It was savs
Doris handed to Xelseyv on the cccasion of a twe week visit that
he paid to Cayman in Daecember 1971, with Lis family. #ot Doris
kept it and recerded it, on the same Jday on which she and Una
signed it. (Xelsey claims to have been aware of the zift but not
to have scen the actual deed). Kelsey however did not stey.
According to Doris he said he was geing to stay but he did not
stav. He told her (later) he would not be coming back to live.

The deed shows what Doris herself thought about

Kelsey’s cne third share of the land at Half Mocn Bay. It does

not of course show what he hinmself thought. Typically, he has
never asserted his claiw te this part of the land at Blake's and

or the coming of land registraticn to Cayran it has been registercd
in the name of the tws sisters, i.c. it is embraced in the
registration of the lavger arcae from which it was carved out.
Possibly, on reflection, Kelsey may have thought’that if he
accepted this gift it would mean that he had abandoned his one

third claim to the land at Half Hoon Bay.

Apart frow what the narties thought as to the
continuing validity of the original gidit by James Wood to the

three: a gift that made them tenants in comnon, with one third

v

Felsey visited in 18567

~

=

share each, what in fact buppened after
Kelsey's version is that he made an arrangement with
Doris to manage the land on his behalf {as well as her own), and
that he from time to time sent her money to do so. The Chicf
Justice in his judgment rejected this assertion and accepted

Doris' eovidence that ne such arrangement was ever made, though

from time to time Kelsey did send small gifts of money, ''The

e
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remittance frem the plaintiff to memders of his family in these
Islands would have been in keeping with a well established
Caymanian practice in those lays when the seafarer would send
money to ease what was then, for many, a fairly frugal
livelihood®™ as the Chief Justice puts it,

It appears from both the evidence and the Chief
Justice's findiness cn it, that the relationship between ﬁhe two
sisters who stayed in Cayman, and their adopted brother who had
settled ir lMew York and become & seaman in U.S8. shins remained
fairly cordial but never close. He had no intenticn of returning
to Cayman and had adopted a 1ife styl:s inconsistent with that.
Ne dtubt to the disappointment of his sisters. It appearecd that
the family still looked to him for some assistance in life's
emérgencies: a lawsuit that Deoris had over land witb her mother-
in-law; a brush with the police on a charge of obesh. The sisters
regarded him as having forfei“od_thc intersst in‘Half Moon Bay,
land which they worked and cultivated, to the extent of which it

3
[

was capable, ¥When he visited in 1971, hoping he wouldl come o

stay they offered building land for & house at Elakes. He never
took it up. The question of whether that gift is 3tiil valid
in view of the fact that that ontire parcel bas been registered
in the name of the two sisters, without mentioning the gift cf
part of it, was never canvassad, and like the Chief Justics we
express no opinion about it.

In the meantime "progress came to Cayman,” in the
forn of tourism and off shore banking. Land prices began to
boom. In 1971 The Legislature of Cayman passed two laws: The

Land Adjudication Law, 1971, (Law 20 of 1971) and The Registered

Land Law (Law 21 of 1871). The Memorandum of cbjects and reasons

of the Land Adjudicttion Law describes it as '"designed to pave
the way for the establishment of a modern system of land

registration, whereby title to all land in the Islands will

b1
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bécome certain and guaranteed by the soverament, and transfers
and other dealings in land can be sccomplisihed simply and
expeditiocusly.” Briefly put, the Lurd Adjudication Law provided
for a comulete survey and demarcaticn of the houndaries of aill
land held in the Islands and at the same time set up a tribunal
to hear and adjudicate con the various claims made thereto, to
establish ownershin and other rights therein. It was intended
th2t area by aresa would thus be considered, boundaries settled
and ownershin established: which would e described as either
absolutc er vwrovisional. As each area was sonSidered,the Adjuci-
cator would send out notices, requiring claimants to come forward

and establish their respective ciaims. In due coOurse these

would be adjudicated on., Disputés as to boundaries and claims
would 7o through two levels, through a demarcator, and on appeal

to the Adjudicator and a Land Adjudication Tribunal.

At that level it would appear that the basic idesa was
te clothe possession with title, so far as this could ke donsz,
and the Adjudicator and Records Officer were given a discretion
te admit evidence which would nect be admissible in a court of law,
and tc use evidence adduced in any other claim or cmntained-in
any official record and to call evidence on their own, (Section
16(4)). Provision was made in case of dispute for a re-hearing at
that level by petition to the‘Tribunal (Section 29), and after
tire final adjudication record had been settlaed gnd a certificate

to this effect given under Secticon 22, for an Apneal to the Crand

fede

Court within a limited time: Saction 23. At this stage such

issues weuld be decided on the normal lecal basis. In shert,
it might be said that the idea was to secttle once and for all

the equivalent of a "Doomsday Bock." That "RBook' was tc be the

Land Register set up by and under the Registered Land Law, (Law

21 of 1971). By that law, Section 9(1):

A &ﬂ @,

“6 be
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1) The Land Reeister shall comprise a
ister in rvesprct of every narcel which
been adjudicated in achriancc with

d Adjudication La 1971, and a

r in resroct of Pac“ lease required
Law to be registered. ...."

O WY~

n
.H.
o

Section 19 nrovided for the Repistrar of Lands to
prepare a register for each parcel when the adjudication record
became final and had been delivered to him by the Adjudicator,

apd Section 11 =rovided for this first vesistration by the

Registrar. The entry in the register would show ownership,
description, {(by man), and incumbrances cicetera,

Section 23 provided for the effect of registration:
it reads:

23, Subject to the provisions of Section 27,

the recistration of any person as the prc?rlptor
with absnlute title of a parcel shall vest in
that person the absolute ¢ mr-rship of that
parcel together with all rights and privileges
beleonging or appurtenant tberuLv free from all
othor 1nt@rostg and claims w! atever9 ‘but subiect

'vvoatObo'noo_

to certain registered and non-registered overriding interests,
describe & in Section 23(a) aznd (b) and in Section 28. {Section
27 rtelates to voluntary transfers).

It should be noted that avart from registering land.
individually owned, the proc“ss described above would alsc take
in and register as such Crown Land, (including land to which there

was no valid existing individual claim).

Secticn 139 providés f£-r rectification of the Tegister

. . . " . : . : © A . )
by the Registrar; while Section 140 provides for rectification
of the register by the Court. It reads:

"143(1) Subject to- any provisions c¢f the Land
Adjudication Law, 1971 and to the provisions

of subsection (7) the court may order
rectification of the register by directing that
anv registration be canczlled or amended where
it is satisfied that any registration

including a first registration has been obtalned,
made or omitted by fraud or mistake.
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%3 The register shall sot be rectified
so as to afféct chwe title of a proprietor
_who is in posse¢ssion or is in receiut of
" the rents or rrofits and acquired the land,
iease Gr ﬂhar«‘ for W’Lanlé con51d~rat10n9
unless such ”rcﬂrletor hzd knowledoe of the
;Qu1551o- fraud or mistake in conseuence of
 WHICH THe Teciification 1s soursht, or causcd
such omission, fraud or m1stakc or suhstantLal“y
contrIbUEsT To it By Lis act, neclect or default.

In'feading”this'séction attention should be paid to
the earlier Section 3&, 'mrotection of nersons dealing in
registered land.”

e must contess to being far more familiar with the
Torrens system of land recistration, which is used in Jamaica
and a goed .rany other Commonwealth Territories.  ¥We notice with
some dismay the lack of an equivalent to Sections 7% and 71 of the

Jamaican Registration of Titles Act {(Sections €2 and 70 of Cap.

)

£
o]

340 of the 1853 Code), both of which are standard and valuable
sections. The one wmrovides for preferential and prior rights to
be defeated, save in thﬁlcqsé_of fraudﬁ and'ﬁhe_dihqf’provides

pretectior to parties dealingd with tme'r«?istfrvd owner which is

much wider than Th 't in. Sertlon 58 Gf rhuwvfl“k gistered Land Law,

Section 23 of thg Q,I;:ng‘£¢rTeq“0nd . NLLH. tlon 26 of fbg
Jamaican Law, a§se;tipn sc1~cm)r i %ynn as cnmnaICu W1th Section
7G. Pe that as it may, Section 142 o f h C,If”Reg;stered,Land

Law set out above, specifically states that 1t apnlies to a first
registration, though it says "Subjcct to the proyisiogs:qf the Land

rdjudication Law.’ |
To return to ths narrative, these two laws having
besn iﬁtﬁoﬂuced’into the Cayman Islands, the land adjudication
and registering of titles to their holdings became a matter of
common and widespread concern to all landholders.
AR November cof 1975 . the chO ants submltted their

e o

apnllcatlon or c]alm to the Hal \oon'Jay holxxn' to thw

Adjuicator, and supoo*ted 1t by 11‘1(:1qu111'T thu Jocd of 19 3q:from

their father James D nnlg Wood
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The holding wzs shown on the demarcator's manr as two
serarate pieces of land, and so two separste a2vwelications were
made. They did not apply on behalf of the nleintiff, theousk his

name was on the dezd. It is not known what view was ocrizinally
taken of this fact by the land adjudication authoritizs.
Presumably the fact of their pmsﬁession was well known and
presumably the rutherities had never scen the plaintiff, in
relation to that land, if at 211, The - fendantse’ claim was
recesnized. It was uncontested. The defendants were registered
with absolute title on t3th Jul), 1977,

It appears that in 1%&9 the plulntlfF ~acting no
doubt under Section 133 of the lLand Registratidn Law, aépiied
to the Land Registrar in respect of his claim. The Reglstgar
acting under his peneral gowers given in Sectinn 6{%) invited alw®™

three narties to a hearine, They were heard on 2ind May, 1980,

1

T 3 e o s o < o T 4 ~ o 2 - 7, ey )
Some evidence was taken. The Registrar on 28th Hey, 1650,

decided that this was not the sort of wmatter in which he could

. placed a "shert term restriction on the land

&

JLe

s

intervene, but
forvidding all dealinvs for 2 nsximum niricd of siX months" and
left the nlaintiff o »ursue his remedies elsewhere in the courts,
It does not @pP72ar whether the sale of the parcel to
Bal Mor Limited was completed before or after this period loapsed.
(The copy Land Register relating to this parcel actually shows

(&

that sale to Bal Mor was z2ntered on the 22nd August, 198¢, but

) . was entered
Agleted and a fresh sale or resale tc Half Moon Day L:mltcd,/on

the 2 rd December 1%80. it dcoes not show the Registrar's
“"inhibition” which appears on the Certificate in respect of the
remaining portion).

Possibly it was the sale to Bal Mor and the price
nbtained thereby that nrompted the piaintiff to come forward.

Fe could not have been short of "informants’: Doris' ex-husband

his pnrincinal witness.

Led
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The plaintiff’s present action was commenced on
3rd quumber} 198@.’ He claimed a declaration that he was
entitled to a one third share in the prbperty the subjecf of the
deed of James Dennis Wood dated 22nd June 1939 1n respect of the
Half Moon Bay Lana, He sourht rectlLlcatlon of the Land Regzister
in respect of the unsold portlon of that Land and as to the
porflon sold to Bal Nor Limited on the 18+h August and repistered
on 22nd August 1980 he claimed an account and his one third share
of the price, | |

The ﬁl&intiff'é statement of claim,which he supported
by sorv ev1dcncc, was to the effect that the defendants had always
acknow'edged his entltlement under the deed of gift; that they had
in the nast given him monies representing his share of the proceeds
of sal:s of sand and fill taken from the land; that he had had
»ntice of the survey and adjudication process and had given the
defen/ants money to assist them therein; in effect that he had
thourt that they were securing his registration oy part owner
as we.l as their own; 2and that on his rgturn,in 1580 they told_him
that "¢ had in fact been 30 registered, but when he checked this
at thy Land Rezlstry he dlscqveréd that thuy were registered and
he ha. been omltted He had asked them to. set this rlght by
execyring a transfer of the unsold portionkintc thg names af zll
threz, and by ziving him his ome third share of the proceeds of the
sale -0 Bal Mor Limited but thoy_had refused to do either.

The plaintiff’s claim was in effect under Sectibn
140() of the Registered Land Law, so far as rectification was
concirned, and under the general principles of equity so far as
he ssught an account and share in the'purchase pri;e.. In parti-
cular F“ sourht td establish that Doris was a trustug for him,
by vlrtub .of the ocxtscrlpt that shc was to be 1n charﬂc; anﬁ or
alternatAvely that shg was his agent in respgﬁg of hls share as
he sent her money to look;after‘the land and gould account o him

for his share.
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The,defence was to the effect that’the plaiﬁtiff
had forfeited his share by breach of th&kcohdition in the
deed that‘required Eim to work it; that they relied on th
Statute of Limitationssvand;also’on their having been‘regiStéred
without,any opposition. They denied that the plaintiff Was
entitled tobapy cf the relict claimed,, As we have seen, in their
oral evidence they denied the tfust'and~agency‘ieia;iénshiﬁk
sought to be set up, |

- The Chl»f Justlrc found against the’pléintiff‘on 2ll
the materlal 1ssues_of fact., Ue theréfor@ found that thereTwas
no °uch “aﬂenCY" fﬂlationship as a11oocd, and as ainatt@r of law,
thut the nostscrlﬁt that Doris was to be "1n chargc“ dld not
constitute Doris a Trustee for herself and the other two named in
fhc deed, He was plainly right in these findings.

In the event the 1earnu Chief Justlce found for the
defendants, the two sisterss on two basis: (a) that~on his
construction of the rglgtionship‘betWoen the provisions of the
Land Adjudication Lew, 1971, and phe,gegistér¢d Land Law, (1971),
it was not open to a nnrson who had falicd to use, or ‘exhausted
the prov151ons‘1n the Land “dJudlcatlon Law W1tb respect to the,
pfosecuting of’disputgd claims to l nﬂ being adJudlcated on, to
come forwar:i and invoke the provisions of Section 140 of the
Registered Land Law and invite the Courts to once more review his
Claims., He;héd had the chante to,;eek‘the Cqurcis intervention
under Section 23 of the Land Adjudication Law, and it scemed
anor:zlous that‘he shéuld'havé‘é sqcond~chance_tq:do so under the
Land Registration'Law; ‘The‘Chief;Justice regarded théwfinality
of the land adjudicatioq nrocnss,under Section 22 of that law
as extinwulshlnn " 11 (other) Lenal estates und reglvtrable

Tlﬁhts and 1nturcsts in land not rbtlectcd 1n thc aa;ud1cat1on

record.”

Q%VQDE%“W
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There is much to he said in favour’0f this noint
of view, both a2s a matter of common sense and of law; we are
not however presently prepared to endorse it, amd wish to
leave the matter open for argument in some future case. (The
argument in the present case turned largely on the Statute of
Limitations)-, We have observed that there is absent from the
Land Reristration Law the eguivalent of Section 79 of the
Jamaican Rezistration of Titles Law, which can be describted
as the very kernel of all Torrens systems of land registration.
It specifically provides for the extincuishment of all prior
rights; save in the caseof fraud (or double or cverlapping

registrations). Section 23 of the C.I. Registered Land Law falls

short of achlev1ng this, and i%lés to be ob er f?rtth E?&%%°¥
) Q { tne J Y

140(1)as noted earlier, specil ally provide

rectify "any rezistration, including a first refistration.’ Vharceee

the same has‘b¢¢n obtaiggd,Qmade or cmit;ed_by fraud, or mistake.
The Chief Justice wcnt on tJ Other that even if
his view a bﬂVb Was Wrong, , and he had taken toc rigid a view on
the finality cfrt}@,}and adjudication record, fraud was not
establishcd in this case. It failed on the facts: the sisters
had sent in, the full deed ,and_h(d‘nevgr,attem@ ed to corceal
tha undcr 1t the pla Lwtl £{ had at ne.time’had an intercst, thoush
they reparded if, not unreaaonﬂbly, as having determined. Nor was
mistake pleaded, (whese mistake?) and whether the sisters were
richt or wrong in their view of the determination cof the
vlaintiff's rights under the deed of gift, they had in fact
prescribed. In this we are of the view that the Chief Justice
was plainly right, in fact and on law. g
The second basis on Wh1Ch1ﬁ?e Chl\f Juqtlc decided
‘ ‘ en.

in favour of the defendants, (b} Tes /on tho proyisicns of the

c.1. Llnltataon of Actions Law, Cao. 86 That 1aw ﬁassed

apparently in 1381, in all its s»ctlons rﬂproducbx thc nrov151ons

of the United Kinq om Rcal Prcprrty leltatlons,&ct 1?%0? 2s
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amendad by the Real Prioperty Limitation Act, 1874,

Section 3 of the C.I. Law (reproducing the nrovisions
of Sectinn 1 of the U.X, 1874 Act) provides for a twelve year
pericd of limitation:

Mee.e.. next after the time at which the

right te make such entry ..... or bring
(:> such action or suit, has first accrued......."

section 4 of the C.I. Law, (reproducing, with better
punctuation, the provisions of Section 3 of the U.X. 1833 Act) scts
out an mullflcaflcn of the oarlier section‘ it sets ‘out some

specific cases and statos when the right to makm an eatry or

bring an action sh i1 be deemed to have flrst accrucd., The two

applicable cases here are sub-secticens (b) and or (c¢),

former would make time run from the date cof the death 5f

<:> James Dennis Wood, the persén through whom the plaintiff cloims;
theﬂsecond would make1tim‘ run fron the dag whan the nlaintiff
first became_epfitiéd“tgwﬁossession byiyi;ﬁueyéfwthe instrument
through which he ciaims, Viz; the,degdﬁqf gift; ?hat(dat@ would
be either (1) the date of the deed itself (2Znd June 1939), cr
alternatively (ii) thQ date‘gn_whichcit was fvllv red (unknown,

but orobably pricr to. the ddte ﬂfsdéath_of'the @Qﬁbr, 2nd January

!

YN
\

(V) _ furthier, Sectionms14 (and 13} of the C.I. Law,
(reproducingy the provisiens of Sections 12 (and 13) of the U.K
Act of 1833, specifi;ally providcs,”takfng the applicable words:

14. "When any one cr more of several persoens.
" entitled to any land ... as tenants in
common, have bnun in possession or receipt
of the éntirety, or more than his or thblr
_und1v1de‘ share or shares, of such land or
of the profits thereof, ....... for his or
thclr own benefit ...... such nossession
shall not be deemed to have been the
N , S possession or receipt of or by such last-
(:) : ~ _mentioned person or Persons or “any of them."

‘In this case Doris ‘and Una, the two S]thT‘  have
been found to bBe, and have clcarly been in pos ession of the
‘isputéd 1and since theitr father's death, the only issue being

was it for their own benefit? If 50, thén their hossession would

4
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not be the possession of the plainti{f, and his right of action
or ¢iaim would be barred by the carlier provisions of the law
referred to above. This 1s made abundantly ciear by Section 390
of the C.I. Law (reproducing Sccticn 34 of the U.K. 1833 Act): it
provides for the extinguishment »f the claim of the party ocut of
possession at the end of the limitation period.

We have had the benetfit of the judgment of the Pfivy
Council in a recent case on appeal from the Bahamas, Paradise

Beach and Transportaticn Co. Ltd. v. Cyril Price-Robinson (19%68)

A.C. 1072, The case was very similar: "family-land” left by a
testator to several children and zrac<children, cof whom two
sisters only entered into or remained in possession, cultivating
and possessing it, until their deaths some fifty years later.

Held that the claims of the cothers (and those who claimed throuch

. them) had brzen extinguished.

There, as here, attempts were made teo pray in aid the

trust concept (time does not run in favour of a trusteas as

against a beneficiary: and see Scction 26 of the C.I. Law,
renroducing Section 25 of the U.X. 1833 Act) and also the

nrovision with respect to concealed fraud (see Section 27 of

the C.I. Law, reproducingz Section 26 of the U.K. 1833 Act).

There, as here, the backyzround to the dormant clains
was the sudden appreciation in the value of what had been hitherto
a neglected coral strand.

The relevant sections of the Limitation Act of the
Bahamas, very similar to the C.I. Lawswere reviewed in the
Paradise Becach case by their Lordships and we respectfully adopt,
without repeating, the views to which they came after reviewing

the Bnelish cases such as Culley v Doe d, Tavierson (1840) 11 Ad

& B 1008; 13 E.R, 697 and Nepean v Doe d. Knipht (1837) 2 M § W

894; 150 E.R. 1021 and others.
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No trust and neo concealed fraud were established,
and the right of the plaintiff, the co-tenant in common, was
barred and his title extinguished. We azres with Mr. Alberca
that the decisions of the Court of Appeal and the Heuse of Lords

a
and
(1896) 1 Ch 762 /(1897) A.C. 180 show

that there is no fiduciary relationship between tenants in

common as such, nor can one tenant in common of real estate by
leavins tho manarement of the property in the hapds of his ce-
tenant impose upon him an obligation.of a fiduciary character,
and, as the Chief Justice found, there were no other facts
present which might have established this, once the plaintiff was
dishelieved and the defendant'swﬁvidonce accepted. In ths result
this appeal fails, and the defendantskespondents are entitled

to judgment, with the usual corder for costs both here and below.

Kerr, J.A. - I apree
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